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INTRODUCTION 

1. These proceedings arise from the collapse of European Home Retail plc 

(“EHR”) and its group, which included Farepak Food & Gifts Limited (“FFG”).  

The proceedings, seeking disqualification orders, are brought against 

directors of the holding company, EHR and its subsidiary FFG.  They concern 

approximately the last year or so of trading of FFG and the Group.    

 

2. FFG was the well known supplier of Christmas hampers and gift vouchers to 

members of the public who saved on a weekly basis during the year for such 

goods to be delivered for the Christmas period.  The funds collected from 

savers with FFG were used as working capital within the Group, the money 

being regularly “swept” from FFG’s bank to EHR’s bank account under a “cash 

sweep”.   FFG was therefore dependent on EHR and other Group companies 

to repay sums lent by it when it needed to pay its creditors and, in particular, 

its major creditor, who supplied vouchers redeemable in a number of stores.   

 

3. At the time of collapse FFG was owed some £33 million or so by EHR.  Claims 

by customers and agents against FFG amounted to some £37 million or so.  

Unsecured creditors of FFG were initially forecast to receive some 5p or so in 

the pound.  However, by 2010 that position had improved to a forecast 

payment of 15p in the pound.  This improved forecast followed settlement of 

proceedings by the liquidators of FFG against certain directors of FFG which 

had resulted in a payment to the liquidators of some £4 million on the basis 

of no admission of liability. 

 

4. These proceedings continue against all defendants other than Mr Hicks and 

Mrs Ponting, who have each offered disqualification undertakings which have 

been accepted.  For convenience references in this document to “the 

Defendants” are references to the remaining Defendants. 

 

5. The allegations of unfit conduct are, in very broad form, as follows: 
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5.1. Causing or permitting EHR to trade at the unreasonable risk of its 

creditors for the period from November 2005 (all defendants other 

than Mr Fowler) to the collapse in October 2006 and for the period 

from January 2005 to the collapse in October 2006 (Mr Fowler, who 

only became a director of FFG and EHR in January 2006) and, in the 

same periods, failing to ensure that that the FFG board was 

functioning adequately; 

 

5.2. Causing or permitting FFG to trade at the unreasonable risk of its 

creditors for the period from November 2005 (Mr Rollason and Mr 

Gilodi-Johnson) to the collapse in October 2006 and for the period 

from January 2005 to the collapse in October 2006 (Mr Fowler, who 

only became a director of FFG and EHR in January 2006); 

 

5.3. From 14 November 2005 (Mr Rollason and Mr Gilodi-Johnson) and 

from 1 January 2006 (Mr Fowler) seeking to mislead, alternatively 

failing to take adequate steps to inform, the boards of each of FFG 

and EHR of the developing financial situation in relation to a forecast 

inability of EHR to put FFG in funds to pay its major supplier at the end 

of January 2006; 

 

5.4. In February 2006, failing to give any or any adequate consideration to 

(a) matters set out in a letter of representation provided to the 

auditors of FFG; (b) whether the financial statements for FFG for the 

period ending 28 April 2005 gave a true and fair view including by 

reference to any material post balance sheet events  and (c) whether 

FFG’s auditors should have been informed of an inability of FFG to pay 

£5.6m due to its major supplier at the end  of January 2006 and/or 

the collapse of such major supplier thereafter (Mr Rollason and Mr 

Fowler) and, in the case of Mr Rollason, permitting financial 

statements for FFG for the April 2005 year end to state that they had 
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been approved by the board of FFG when the board had not met and 

had not approved the same; 

 

5.5. From February 2006, failing to take adequate steps to inform the 

boards of EHR  and FFG of the developing financial situation (Mr 

Rollason, Mr Fowler and Mr Gilodi-Johnson); 

 

5.6. Seeking to mislead investigators appointed under s447 of the 

Companies Act 1985 as to the reasons for the failure of FFG, and its 

financial inability, to pay its major supplier at the end of January 2006 

(Mr Rollason and Mr Fowler). 

 

6. Each of the defendants was a director of EHR.  In addition Mr Rollason, Mr 

Fowler and Mr Gilodi-Johnson were directors of FFG.  Mr Fowler was 

appointed a director at the start of 2006 but the others were appointed well 

before then. 

 

7. In large part the allegations commence with and centre on a forecast 

shortfall in necessary cash to pay the major creditor of FFG at the end of 

January 2006.  That shortfall duly crystallised at the end of January 2006 and 

FFG paid only some £6.5 million of the £12.1 million debt it then owed.  The 

major supplier then itself collapsed.  The payment terms on which suppliers 

were then prepared to offer vouchers to FFG significantly changed.  FFG had 

to pay for vouchers on supply rather than, as previously, after they had been 

redeemed.   

 

8. By the end of April 2006 a forecast shortfall in necessary funding of some £18 

million was identified and as occurring in the autumn of 2006.  Despite the 

urgency of the situation, which the Secretary of State says should have been 

clear well before April, matters were not pursued with full vigour or 

appropriate professional advice and the boards of EHR and FFG were not 

properly informed of the position.   Had matters been dealt with properly and 
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with vigour there is at least a chance that the losses to creditors would be 

considerably less.  As matters stand FFG was taking in millions of pounds 

from Savers in the weeks leading up to its collapse.  That money continued to 

provide working capital to the Group which was used up and not available to 

creditors.  Many disadvantaged creditors for comparatively small amounts 

suffered grievously.   

 

9. The allegations against the directors are set out in detail in the 1st and 4th 

affidavits of Mrs Burns (as supplemented by two further documents 

expanding upon the position), as is the evidence in support.  In addition there 

are a number of affidavits from employees or directors (past or present) of 

various organisations which had dealings with EHR/FFG.  It is not intended 

that this skeleton should repeat in detail the matters set out in those 

affidavits, merely that the nature of the Secretary of State’s case and his 

answers to the defences of the Defendants should be introduced. 

 

THE PROCEEDINGS 

10. On 26 January 2011, following a s447 investigation, disqualification 

proceedings were issued by the Secretary of State against nine former 

directors of European Home Retail plc and Farepak Food & Gifts Limited 

(together the “Companies”).  The Secretary of State has subsequently 

accepted disqualification undertakings from two of those directors, namely 

Stephen Hicks (for a period of three years) and Joanne Ponting (for a period 

of two-and-a-half years), and accordingly discontinued the proceedings as 

against each of them in November 2011.1  The trial of the proceedings, 

therefore, proceeds only with as against the seven remaining defendants (the 

“Defendants”), each of whom has given notice of intention to defend the 

proceedings and has filed evidence in reply to the Secretary of State’s 

evidence.  

                                                 
1
 [K1/6/49-50]. 
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OVERVIEW 

11. At paragraphs 11-56 of Burns 1st,2 Mrs Burns gives an overview of some of 

the key features of the businesses of FFG and EHR and events leading to the 

collapse of the EHR group (“the Group”) in October 2006.   

 

12. In very broad summary, these proceedings concern the demise of a group of 

businesses whose origins lay in the “Farepak” Christmas savings club started 

on a small scale by a firm of butchers in the 1930s, originally conceived by 

Bert Johnson and his colleagues as a mechanism by which families could put 

aside regular weekly sums during the course of the year as pre-payments 

towards their Christmas hamper.   

 

13. For many years the Christmas savings club business, run through Farepak 

Hampers Limited, was developed by Bert Johnson and (in due course) his son 

Bob Johnson.  By the late 1960s it operated through a network of agents who 

collected monies on a weekly basis from friends, family and other contacts 

and paid them over to the Farepak business.  Over the years there was a shift 

in the emphasis of the Farepak business away from saving for hampers and 

towards saving for the purchase of vouchers (redeemable in various high-

street retail shops) and other gifts, marketed by way of a brochure.  A colour 

copy of the Farepak brochure for 2006 is in evidence.3 

 

14. In 1993 Farepak plc was admitted to trading on the main market of the Stock 

Exchange.  In 1995 the “Kleeneze” direct-retail homewares business was 

acquired from Arcadia Group plc and the holding company’s name was 

changed to Kleeneze plc.  In 2000 a “display marketing” business was 

purchased (Display Marketing Group or “DMG”) but the acquisition was not a 

success and DMG was disposed of at a considerable loss in 2003.  

 

                                                 
2
 [AFFS1/2/9-24]. 

3
 [A4/31/141-324]. 



-7- 
 

15. The acquisition of DMG had been funded by way of a £45m revolving credit 

facility (“RCF”) obtained from Bank of Scotland (which in due course was 

taken over by Halifax and for convenience is referred to throughout by the 

Secretary of State as “HBOS” or “the Bank”).  The banking arrangements put 

in place at that time remained substantially in place, subject to amendments 

from time to time, up until the end of the period with which these 

proceedings are concerned.  At their inception HBOS had wanted all Group 

subsidiaries to bank with HBOS as a condition of the RCF.  However, the 

Bank’s lack (at that time) of a sufficiently extensive branch network meant 

that it better suited FFG, whose agents and customers (together “Savers”) 

needed to be able to deposit payments at high-street branches, to bank 

separately with NatWest.  The arrangement reached was that at the end of 

each day all funds in FFG’s NatWest bank account would be transferred to 

the Group’s central HBOS account.  This system is referred to in the evidence 

as the “cash sweep” or “daily cash sweep” and, subject to brief suspensions 

in 2006, it continued throughout the life of the Companies.  Clearly it meant 

that FFG was at all times dependent on the Group’s ability to repay to it the 

funds lent by virtue of the cash sweep, as and when required, in order to pay 

its debts as they fell due. 

 

16. The period 2004 - early 2005 was marked by considerable change in the 

Group by virtue of acquisitions and reorganisation.  By the end of that period 

the Farepak business was carried on through Farepak Food & Gifts Ltd 

(“FFG”), which in turn was one of the wholly-owned subsidiaries of a non-

trading holding company Kleeneze plc.  Other subsidiaries and associates in 

the Group carried on, variously: 

16.1. the “Kleeneze” direct-selling homewares business; 

16.2. the “IWOOT” online sales business (its name an acronym of “I Want 

One Of Those”), acquired in October 2004; 

16.3. the “eeZee TV” business,  a satellite shopping channel, run by way of a  

joint venture entered into in October 2004; 
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16.4. the “Kitbag” business, involved in online sportswear retailing, 

acquired in April 2005; 

16.5. the “Cabouchon” business, selling costume jewellery through an 

agency network, acquired during 2004. 

 

17. In September 2005 the Group’s holding company Kleeneze plc changed its 

name to European Home Retail plc; this is the company referred to as “EHR” 

in these proceedings. 

 

18. The period covered by the allegations made by the Secretary of State begins 

in November 2005, when cashflow forecasts prepared within the Group 

identified a risk that the Group would not have enough cash to put FFG in 

funds to pay its main supplier, Choice Gift Vouchers Limited (“Choice”).  In 

due course the projections of a cash crisis in the Group were borne out; at 

the end of January 2006 EHR was not able to put FFG in funds to pay the 

£12.1m then owing to Choice, and in the event FFG paid Choice only £6.5m 

on 31 January 2006.  Having also not been paid by another customer, Family 

Hampers Limited (“Family Hampers”), Choice entered administration on 31 

January 2006. 

 

19. The supply of multi-retailer gift vouchers by Choice had been critical to FFG’s 

business model.  By 2006, the Farepak hamper business having markedly 

declined, some 90% of the orders which FFG received from Savers were for 

shopping vouchers, and 70% of those were for multi-retailer vouchers 

redeemable in a variety of outlets.  Since 2000, Choice had been FFG’s sole 

supplier of these multi-retailer vouchers.  It had traded on terms 

advantageous to FFG in that it only required payment for the gift vouchers 

supplied to FFG (for onward supply by FFG to its Savers) after the vouchers 

had been redeemed with a retailer.   
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20. It is the Secretary of State’s case that none of Choice’s competitors would or 

was likely to offer such favourable terms; normal practice in the market was 

to require payment upon the supply of vouchers.  Accordingly after Choice’s 

demise FFG would have no realistic alternative but to pay for vouchers 

supplied by any replacement provider in October or November of a given 

year (so that they could be sent out to Savers in time for Christmas) rather 

than, as before, on a rolling basis after their redemption from December of 

that year to about the following March.  

 

21. The Group had experienced a cashflow crisis in January 2006 even with the 

benefit of Choice’s unusual trading terms.  Choice’s collapse, and the 

consequent need to source vouchers from another provider on “upfront 

payment” terms, meant that cash flow was likely to be under even worse 

pressure at the end of the 2006 savings cycle than it had been at the end of 

the 2005 savings cycle, and that that pressure would occur earlier in the 

cycle.  

 

22. Nevertheless, the cycle of collecting weekly payments from Savers for 

Christmas 2006 began as normal in early 2006.   

 

23. With alarming cashflow projections available from early April 2006 warning 

of a lack of sufficient cash in the Group from October 2006 onwards, various 

unsuccessful attempts were made by the Group to find a solution to the 

funding crisis. These included abortive attempts to raise funds by means of a 

rights issue (suspended and then abandoned in July) and/or mezzanine 

finance (still fruitless by August).  By September 2006 the only proposal on 

the table involved a sale of parts of the Group to a competitor, Park, but 

terms could not be agreed which were acceptable both to Park and to the 

Bank. 
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24. Throughout this period, Savers’ weekly payments (amounting by October to 

some £2 million per week) continued to be collected by FFG and swept up 

daily into the Group account, unprotected by any trust account or similar 

arrangement.  By the time FFG ceased to accept Savers’ money on 11 

October 2006, it had ordered no vouchers for Christmas 2006.  On 13 

October 2006 EHR and a number of its subsidiaries including FFG entered 

(variously) administration and administrative receivership, some parts of the 

business being sold by way of pre-pack arrangements.  EHR was compulsorily 

wound-up on 21 February 2007 and FFG went into creditors’ voluntary 

liquidation on 4 October 2007. 

 

25. The collapse of the Group left tens of thousands of FFG Savers (whose 

socioeconomic profile meant they were drawn from some of the most 

financially vulnerable members of society) out of pocket for Christmas 2006 

and with no prospect of obtaining either vouchers for Christmas 2006 or any 

immediate distribution in relation to their claims as unsecured creditors.   

 

26. At the date of this skeleton argument the liquidation of FFG remains in 

progress; by October 2008 the liquidators had agreed claims totalling 

approximately £37m.4 By April 2010 the liquidators’ work (including bringing 

proceedings against the directors of FFG, which proceedings were settled on 

terms whereby some £4m including costs was paid to the liquidators) had 

resulted in the estimated dividend to unsecured creditors increasing from 5p 

in the pound to 15p in the pound.5 

 

THE DIRECTORS 

27. Details of the directors and their respective responsibilities are set out at 

Burns 1st ¶¶168-245.6 

 

                                                 
4
 Burns 1

st
 ¶100 [AFFS1/2/50]. 

5
 Burns 1

st
 ¶102 [AFFS1/2/50]. 

6
 [AFFS1/4]. 
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28. During the whole of the period covered by the Secretary of State’s 

allegations, a majority (during 2006 approximately 63%) of the shares in EHR 

were held (either directly or via trusts) by Johnson family members, 

descendants of the founder of the business.7  One of those family members 

was Nicholas Gilodi-Johnson, the Third Defendant, a non-executive director 

of EHR and managing director of FFG (“Mr Gilodi-Johnson”).  In addition, the 

Johnson family trustees were represented (in a non-executive capacity) on 

the EHR Board during the period relevant to the allegations by the Fifth 

Defendant, Michael Johns (“Mr Johns”).   

 

29. The day-to-day running of the Group appears to have been dealt with in a 

“hands-on” way by EHR’s Chief Executive, William Rollason, the Eighth 

Defendant, who was also Chairman of the Board of FFG and a qualified 

chartered accountant (“Mr Rollason”).  Stevan Fowler, the First Defendant, 

(who joined EHR as Group Financial Director, and FFG as a director, in January 

2006) was also a chartered accountant (“Mr Fowler”).  He seems to have 

been closely informed of, and involved in, key decisions from the outset of 

his time at the Group, and to have got “up to speed” rapidly upon taking over 

the role from his predecessor Christopher Hulland.  Both Mr Rollason and Mr 

Fowler also appear to have kept open communication channels with Sir Clive 

Thompson, the non-executive Chairman of EHR and the Ninth Defendant in 

these proceedings (“Sir Clive Thompson”). 

 

30. Neil Gillis (the Second Defendant, “Mr Gillis”) and Paul Munn (the Sixth 

Defendant, “Mr Munn”, a chartered management accountant) served at all 

material times as non-executive directors of EHR and were not on the board 

of FFG. 

 

31. For convenience Messrs Gillis, Johns and Munn and Sir Clive Thompson are 

referred to in some places in this skeleton argument as “the non-executives”.  

                                                 
7
 Burns 1

st
 ¶106 [AFFS1/3/52]. 
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This is not to suggest that each of them is in an identical position either as to 

their knowledge or as to their conduct. 

 

32. A table summarising the respective responsibilities of each of the Defendants 

(as well as Mr Hicks and Mrs Ponting, against whom proceedings have been 

discontinued) appears at ¶245 of Burns 1st 8 and is reproduced below for 

convenience:- 

 

 EHR appt EHR role FFG appt FFG role 

Mr Fowler 01/01/2006 Group Financial 

Director 

01/01/2006 Director 

Mr Gillis 15/08/2003 Non-executive N/A N/A 

Mr Gilodi-

Johnson 

25/09/2001 Director 23/02/2005 Managing Director 

Mr Hicks N/A N/A 16/10/2003 Finance Director 

Mr Johns 28/09/2005 Non-executive N/A N/A 

Mr Munn 20/11/2002 Non-executive N/A N/A 

Mrs Ponting N/A N/A 01/05/2004 Responsible for 

customer service 

and IT 

Mr Rollason 08/01/2003 Chief Executive 

Officer 

23/05/2003 Chairman of the 

Board 

Sir Clive 

Thompson 

05/10/1988 Non-executive 

Chairman (from 

August 2001) 

N/A N/A 

 

  

                                                 
8
 [AFFS1/4/106]. 
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THE LAW 

 S8 CDDA 1986 

33. Under s8(1) of the Company Directors Disqualification Act 1986 (“CDDA”), the 

Secretary of State has power to apply for the making of a disqualification 

order in certain circumstances.  Those circumstances are where it appears to 

him, from investigative material, that it is in the public interest that such an 

order should be made against a person who is or has been a director of a 

company.  In the current case the investigative material in question 

comprises information and documents obtained pursuant to what is often 

called a “books and papers” direction under s447 Companies Act 1985. The 

s447 directions on 23 October 2006 were made as regards each of EHR and 

FFG.9 

 

34. Under s8(3) CDDA 1986 the Court has a discretion to make a disqualification 

order of up to 15 years if satisfied of two things:10 

34.1. the defendant is or was a director of a company; and 

34.2. the defendant’s conduct in relation to that company makes him unfit 

to be concerned in the management of a company (for convenience 

referred to in this skeleton argument as “unfit conduct”).11 

 

35. In this case the only jurisdictional matter in issue is whether unfit conduct is 

established. 

 

36. The Court has a discretion to make an order under s8 where the jurisdictional 

conditions of s8(3) CDDA are met.  However, the discretion is not at large but 

is to be exercised according to principle and to further the purposes 

underlying the CDDA.  

 

                                                 
9
 Burns 1

st
 ¶78 [AFFS1/2/35]. 

10
 The section is simplified for the purposes of these proceedings because, e.g. there is no question of 

conduct of members of an LLP being in question. 
11

 S8(2) CDDA. 
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37. It is submitted that the Court will usually exercise its discretion to make an 

order where it finds the defendant’s conduct is such as to make him unfit.  

The question of unfit conduct is to be determined by reference to whether 

the person’s conduct “viewed cumulatively and taking into account any 

extenuating circumstances, has fallen below the standards of probity and 

competence appropriate for persons fit to be directors.”12  If it does, then the 

purposes underlying the making of disqualification orders, being the 

protection of the public in keeping those unfit “off the road”, deterrence and 

thereby the raising of standards of conduct and responsibility amongst those 

responsible for managing companies (see below), will usually require the 

making of a disqualification order.  “Even if the court had a discretion, it 

would not, having formed the view that disqualification was necessary in the 

public interest, be acting judicially if it did not make a disqualification 

order”.13 

 

38. Indeed, the exercise of a wider discretion would not sit happily with two 

other matters: 

38.1. A particular case (as in this case) could be brought by the Secretary of 

State under more than one jurisdictional gateway of the CDDA, e.g. s6 

or s8.   The particular jurisdictional gateway used should not have a 

major effect on the result.  This is a particular illustration of the point 

that the CDDA should be applied consistently on the same underlying 

principles and to further the same policies. 

38.2. It would be meaningless for the Court to say that the public policy 

decision as to whether or not to begin proceedings was one entrusted 

to the Secretary of State (see further below) and not the Court but 

then, when exercising its discretion under (e.g.) s8, to make that 

discretion so wide that the court itself usurped the role of the 

Secretary of State in determining whether to make the order or not as 

a matter of discretion.   

                                                 
12

 Re Grayan Building Services Ltd [1995] Ch.241 at 253E-F. 
13

 Re Grayan Building Services Ltd [1995] Ch.241 at 253G. 
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39. This has been the approach of the Courts to date: In Re Atlantic Computers 

plc (15 June 1998, unrep.)14 and Re J A Chapman & Co Ltd, Secretary of State 

for Trade and Industry v Amiss [2003] 2 BCLC 206 at para [4].  

 

The purposes underlying the making of disqualification orders 

40. As Lawrence Collins J put it in Re Bradcrown Limited, Official Receiver-v-

Ireland [2001] 1 BCLC 547 at 550-551: 

“The purpose of the 1986 Act (and its predecessors) is to raise standards 

in the conduct and responsibility of those who manage companies 

incorporated with the privilege of limited liability: Secretary of State for 

Trade and Industry v Ettinger, Re Swift 736 Ltd [1993] BCLC 896 at 899; 

Re Westmid Packing Services Ltd [1998] 2 All ER 124 at 129.”   

 

41. A disqualification order will be directed not just at protecting the public 

through keeping the director “off the road” during the period of 

disqualification but also at achieving a deterrent effect to the relevant 

director and others, and thereby raising the standards of conduct of 

directors, including standards of probity and competence (see generally Re 

Swift 236 Limited [1993] BCLC 896; Re Blackspur Group Limited, Secretary of 

State for Trade and Industry v Davies; Re Atlantic Computers plc, Secretary of 

State for Trade and Industry v Ashman [1998] 1 WLR 422; Re Westmid 

Packing Services Ltd [1998] 2 All ER 124 at 129; Re J A Chapman & Co., 

Secretary of State for Trade and Industry v Amiss [2003] EWHC 532 (Ch), 

[2003] 2 BCLC 206 at para [9]).   

 

42. As a general matter, the comments of Henry LJ from the 1990s are still highly 

germane: 

                                                 
14

 Part of the reasoning in this case may be flawed because of an (incorrect) assumption that under 
the pre-CDDA provision, s300 Companies Act 1985, there was no power in the court to grant leave to 
act notwithstanding disqualification but it is submitted that this does not undermine the main 
reasoning. 

http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1993BCLC896%3AHTCASE+899%3ANEWCASE%2DPAGE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1998%7C2All%7CER124%3AHTCASE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1998%7C2All%7CER124%3AHTCASE+129%3ANEWCASE%2DPAGE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1998%7C2All%7CER124%3AHTCASE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1998%7C2All%7CER124%3AHTCASE+129%3ANEWCASE%2DPAGE
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“The concept of limited liability and the sophistication of our corporate 
law offers great privileges and great opportunities for those who wish to 
trade under that regime. But the corporate environment carries with it 
the discipline that those who avail themselves of those privileges must 
accept the standards laid down and abide by the regulatory rules and 
disciplines in place to protect creditors and shareholders.  And, while 
some significant corporate failures will occur despite the directors 
exercising best managerial practice, in many, too many, cases there have 
been serious breaches of those rules and disciplines, in situations where 
the observance of them would or at least might have prevented or 
reduced the scale of the failure and consequent loss to creditors and 
investors. 
Reliable figures are hard to come by, but it seems that losses from 
corporate fraud and mismanagement have never been higher. At the 
same time the regulatory regime has never been more stringent - on 
paper even if not in practice. The parliamentary intention to improve 
managerial safeguards and standards for the long term good of 
employees, creditors and investors is clear. Those who fail to reach those 
standards and whose failure contributes to others losing money will often 
both be plausible and capable of inspiring initial trust, often later 
regretted. Those attributes may make them attractive witnesses. But as 
section 6 makes clear, the court's focus should be on their conduct, on the 
offence rather than the offender. The statutory corporate climate is 
stricter than it has ever been, and those enforcing it should reflect the 
fact that Parliament has seen the need for higher standards.”  (emphasis 
supplied) (Re Grayan Building Services Ltd [1995] Ch. 241 at 257F-258B).  

 

Public interest decision to bring proceedings 

43. The public interest decision to bring and continue proceedings is one for the 

Secretary of State, not the Court: 

“Decisions whether or not to commence, and thereafter to pursue 
applications to the court for disqualification orders have been entrusted 
by Parliament to the Secretary of State.  It is for [him], and not for the 
court, to make those decisions....”15 

 

Conduct in relation to more than one company 

44. In this case Messrs Rollason, Fowler and Gilodi-Johnson were each directors 

of (a) EHR and (b) Farepak.  It is submitted that in the case of each of these 

defendants the Court can and should consider their respective conduct in 

relation to those companies both separately and jointly. 

                                                 
15

  Re Barings plc, Secretary of State for Trade and Industry v Baker (No 2) [1999] 1 WLR 1985 at 
1989D-E. 
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45. Under s6 CDDA: 

45.1. at least one company (the “lead” company) must have “become 

insolvent” (as defined) (see s6(1)(b));  

45.2. (unless the Court otherwise orders) the proceedings must have been 

commenced within a 2 year period beginning with the “insolvency” 

(as defined) of that lead company (see s7(2)); and  

45.3. there must be some misconduct in relation to that company,  

but once those elements are satisfied, misconduct in relation to the lead 

company can be considered together with misconduct as a director of any 

other company for the purpose of reaching a conclusion as to “unfit 

conduct”.   This is so, whether or not that other company has ever entered 

“insolvency”, and, if it has, irrespective of when it did so in relation to the 

commencement of proceedings. 

 

46. In s8 there is no equivalent to the s6 “lead” company provision.  The only 

requirement is that relevant investigatory material from the company in 

question has been produced to enable the Secretary of State to reach the 

public interest conclusion set out in s8(1).  It is submitted that where there 

are two such companies, the Court is entitled and required to consider 

conduct in relation to those companies separately and together and, if 

satisfied of unfit conduct in relation to either or both companies separately 

or both companies together, to exercise its discretion and decide whether to 

disqualify accordingly.  In s8 the reference to (singular) “company” will 

include the plural “companies”: see Interpretation Act 1978 s6(c). 

 

Conduct making the director “unfit” 

47. The matters of unfitness as summarised in the evidence are set out in Burns 

1st and Burns 4th.   
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48. As regards Burns 1st and for an overall position the Court is invited to read 

¶¶57-77.16  Those paragraphs set out the main allegations in a combined 

form against the Defendants.  They are separated out on a defendant by 

defendant basis between ¶¶1019-1087.17  They are supplemented by the 

Answer to the request for further information dated 18 May 201118 and by 

the inter-parties correspondence set out in J1.   

 

49. The relevant parts of the correspondence at J1 and other submissions made 

from time to time largely raise three issues regarding the allegations.  

49.1. First, the defendants have asserted that it is unclear what it is that the 

Secretary of State says the defendants should have done and how 

that would have changed anything.   

49.2. Secondly, there is a debate as to the Secretary of State’s case 

regarding trading at “unreasonable risk” to creditors and how that can 

apply if there may have been a reasonable prospect of avoiding 

insolvent liquidation.   

49.3. Thirdly there is the suggestion, made in various guises, that the 

directors of EHR have no responsibility in relation to the affairs of FFG. 

 

50. For present purposes, the key points that the Secretary of State makes are as 

follows. 

 

No requirement to show causal loss 

51. Disqualification proceedings are proceedings that focus on unfit conduct 

alone.  They are not proceedings seeking compensation or damages in 

relation to conduct, giving rise to a cause of action, where specific identified 

loss has to be shown as flowing from such conduct.   

 

                                                 
16

 [AFFS1/2/24]. 
17

 [AFFS1/10/368 et seq.]. 
18

 [K1/4/23]. 
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52. It is not, the Secretary of State says, a requirement of the making of a 

disqualification order that the Secretary of State must demonstrate not only 

that particular misconduct is so serious as to make the director “unfit” but 

that also such misconduct caused specific identified loss.  Nor, says the 

Secretary of State, is it a necessary element of “unfit conduct” that the 

conduct has caused specific loss.  The test for the Court is whether the 

conduct has fallen below the standards of probity and competence fixed by 

the court as appropriate for persons fit to be directors of companies (see 

generally Re Barings plc (No 5) [1999] 1 BCLC 433 at 483 para [A4]). 

 

53. Of course the propensity for the conduct to cause loss (and how serious a 

loss) is a relevant factor in considering the seriousness of any misconduct, 

and where conduct has caused loss that may assist in measuring such 

propensity because the propensity will have crystallised.  However, where no 

loss is in fact caused, that will not make relevant serious misconduct any less 

reprehensible.19  Furthermore, the proposition that there is no need to show 

loss flowing from the particular misconduct is confirmed by the many cases 

where there has been found to be unfit conduct for CDDA purposes flowing 

from the failure of itself to approve and/or file relevant statutory accounts 

and returns, without the need to show causal loss.     

 

Wrongful trading 

54. The question of reasonable prospects of avoiding liquidation is dealt with by 

the Secretary of State’s letter of 3 June 2011 to be found at [J1/82] which the 

Court is invited to read carefully.  The Secretary of State makes no positive 

case that liquidation was in fact inevitable at any given time prior to October 

2006 (when both EHR and FFG entered insolvency procedures).   

 

55. However, the Secretary of State’s case is that whether or not (objectively) 

there may have been a reasonable prospect of avoiding liquidation, the 

                                                 
19

 See e.g. Re Sykes Butchers [1998] 1 BCLC 110 at 121e-f. 
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Defendants did not have sufficient and adequate information themselves 

reasonably to reach the conclusion that there was such a reasonable 

prospect.  Further, the question of unfit conduct, in the context of trading at 

the unreasonable risk of creditors is not to be equated with the test for 

wrongful trading which is simply a description of certain circumstances where 

statute imposes upon directors a civil liability to pay compensation. The 

question is whether the risks taken, on the basis of the information available 

to and the knowledge of the directors, were unreasonable. 

 

Duties of EHR directors in relation to FFG 

56. FFG was a key asset of the group of which EHR was the holding company.  As 

directors of the company which was the holding company owning FFG, the 

directors of EHR were themselves under a duty to ensure that FFG, one of 

EHR’s main assets, was being managed properly.  To put it another way, the 

key activity of EHR was as a holding company, and in the circumstances it was 

the duty of the directors of EHR to monitor and control the assets that EHR 

owned, namely its subsidiaries.  

 

57. That does not mean that the directors of EHR had themselves to review 

management decisions of FFG.  Rather, they were at the least under 

minimum duties to ensure that: 

57.1. the board of FFG was properly aware of the factual position from time 

to time,  

57.2. the board of FFG was considering the position from the perspective of 

FFG and in its best interests, and 

57.3. any conflicts of duty (in the case of e.g. FFG directors who were also 

directors of EHR) were being properly addressed. 

 

Accounting allegations 

58. In addition there are what can conveniently be called the accounting 

allegations, relating to the FFG 2005 accounts signed off in February 2006.  

Those allegations, concerning Mr Rollason and Mr Fowler, are set out in 



-21- 
 

Burns 4th.20 The allegations have been supplemented by the further 

particulars set out in the document dated 10 April 2012 at [K1/9/58].   

 

59. The directors are ultimately responsible for the company’s accounts.  They 

are under a duty to prepare the accounts (s394 CA 2006) and must not 

approve them unless they show a “true and fair view” as now defined by 

s393 CA 2006.   

 

60. The importance given to accounts in the disqualification context is reflected 

in CDDA Schedule 1 paragraph 5 and in ss3 & 5 CDDA.  The accounts are not 

only important as a management tool to require the board to focus on a 

company’s financial position and points arising, but are also publicised to the 

market.  The importance accorded to communications by the directors to the 

company’s auditors is also underlined by statute; for example what is now 

s501 Companies Act 2006 regarding misleading, false or deceptive 

statements. 

 

The requirements of the 1987 Rules  

61. It is important to bear in mind that the requirement of rule 3(3) of the 

Disqualification Rules 198721 (the “Rules”) is that the evidence should contain 

a statement of the matters by reference to which the defendant is alleged to 

be unfit to be concerned in the management of a company.  In practice, it has 

become the convention to set out a summary of the matters of unfitness in 

the written evidence filed in support of the application.  The Rules do not 

require any such summary, and the summary provided should not be read as 

an indictment or “charge sheet”.  What is important is that the case that the 

defendant has to meet is clear.    

 

                                                 
20

 Burns 4
th

 ¶¶19-31 [AFFS2/3/7-10].  
21

 That is, The Insolvent Companies (Disqualification of Unfit Directors) Proceedings Rules 1987 (SI 
1987/2023). 
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62. One result of the requirements of the Rules is that an affidavit may contain 

both factual matters and, as is the case with Mrs Burns’ affidavits, the setting 

out of the Secretary of State’s case which in other types of proceedings more 

usually would be dealt with in a pleading.   The case of the Secretary of State 

(as opposed to matters of factual assertion) is more appropriately dealt with 

by submission on both sides than by the cross-examination of a deponent: 

especially when (as here) the deponent is not the person who is responsible 

for the decision made by the Secretary of State.22  

 

The standard of proof 

63. It was said in Re Bradcrown Limited, Official Receiver-v-Ireland [2001] 1 BCLC 

547 at 550-551: 

“[8] The standard of proof is the civil standard of balance of probabilities, 
but the more serious the allegations, the more the court will require 
cogent evidence: Re Living Images Ltd [1996] 1 BCLC 348 at 355–356”  

  

64. This dictum needs to be considered against later dicta.  Usually, the more 

serious the allegation the more unlikely it is to have happened.  In this 

regard, reference is frequently made to Lord Hoffmann’s dictum:  

“It would need more cogent evidence to satisfy one that the creature 
seen walking in Regent’s Park was more likely than not to have been a 
lioness than to be satisfied to the same standard of probability that it was 
an Alsatian. In this basis, cogent evidence is generally required to satisfy 
a civil tribunal that a person has been fraudulent or behaved in some 
other reprehensible manner. But the question is always whether the 
tribunal thinks it more probable than not.”23    

 

65. However, what matters, as always in weighing evidence, is the context.  As 

Baroness Hale has more recently observed:  

“As to the seriousness of the allegation, there is no logical or necessary 
connection between seriousness and probability. Some seriously harmful 
behaviour, such as murder, is sufficiently rare to be inherently improbable 
in most circumstances. Even then there are circumstances, such as a body 

                                                 
22

 As to this see Burns 1
st

 ¶¶4.2; 86 [AFFS 1]; Burns 4
th

 ¶¶3, 5, 11 [AFFS2/3]. 
23

 Home Secretary v Rehman [2003] AC 153 (HL), per Lord Hoffmann at [55].  
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with its throat cut and no weapon to hand, where it is not at all 
improbable. Other seriously harmful behaviour, such as alcohol or drug 
abuse, is regrettably all too common and not at all improbable. Nor are 
serious allegations made in a vacuum. Consider the famous example of 
the animal seen in Regent’s Park. If it is seen outside the zoo on a stretch 
of greensward regularly used for walking dogs, then of course it is more 
likely to be a dog than a lion. If it is seen in the zoo next to the lions’ 
enclosure when the door is open, then it may well be more likely to be a 
lion than a dog.”24  

 

Unfit conduct: a question of mixed fact and law 

66. The cases have spoken in terms of the question of “unfit conduct” being a 

question of fact.  Thus, in Re Bradcrown Limited, Official Receiver-v-Ireland 

[2001] 1 BCLC 547 at 550-551 it was said: 

“[9] Whether a director is unfit to be concerned in the management of 
a company is a question of fact, including whether specific conduct 
measures up to a standard of probity and competence fixed by the 
court: Re Sevenoaks Stationers (Retail) Ltd [1991] BCLC 325 at 330, 
[1991] Ch 164 at 176; Re Grayan Building Services Ltd Secretary of 
State for Trade and Industry v Gray [1995] Ch 241 at 255.”  

 

67. However, given that the Court applies standards developed by the Court, the 

question is more properly regarded as an issue of mixed law and fact:  

contrast, in this respect, Sevenoaks and Grayan.  This was the approach taken 

in Secretary of State for Trade and Industry-v-Goldberg [2003] EWHC 2843 

(Ch); [2004] 1 BCLC 597.  

 

68. When considering what is meant by unfit conduct, the Court has emphasised 

that it is important to adhere to the “ordinary words of the English language” 

encompassed by the expression [conduct which] “makes [the Defendant] 

unfit to be concerned in the management of a company” and avoid judicial 

glosses or the adoption of circumstances in which unfit conduct has been 

found in other cases as a paraphrase of the relevant test (Re Sevenoaks 

Stationers (Retail) Ltd [1991] Ch. 164 at 176B-G). 

Hindsight 

                                                 
24

   Re B (Children) FC [2008] UKHL 35, [2008] 3 WLR 1, per Baroness Hale at [72].  
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69. The Court must be careful to guard against the dangers of hindsight: 

“The court must be careful not to fall into the trap of being too wise after 
the event”:  (Re Living Images Ltd [1996] 1 BCLC 348 at 356a-c). 

 

CDDA, Schedule 1 

70. As was said in Re Bradcrown Limited, Official Receiver-v-Ireland [2001] 1 BCLC 

547 at 550-551: 

“ [6]... in making....[the] determination [as to unfit conduct the Court]... is 
to have regard to a number of matters, including any misfeasance or 
breach of any fiduciary or other duty by the director in relation to the 
company; the extent of the director’s responsibility for the causes of the 
company becoming insolvent; and the extent of the director’s 
responsibility for the company entering into any transaction at an 
undervalue liable to be set aside under s238 of the Insolvency Act 1986.”  
“[7]   The matters listed in Sch 1 are not exhaustive of the matters which 
may be taken into account in determining unfitness: Re Bath Glass Ltd 
[1988] BCLC 329, approved in Re Sevenoaks Stationers (Retail) Ltd [1991] 
BCLC 325 at 337, [1991] Ch 164 at 183. Accordingly, a finding of breach of 
duty is neither necessary nor of itself sufficient for a finding of unfitness: 
Re Barings plc (No 5) [2000] 1 BCLC 523 at 535."   

 

71. As Jonathan Parker J said in Re Barings (No 5) [1999] 1 BCLC 433 at 486:- 

“A12. Although in considering the question of unfitness the court must 
have regard (among other things) to 'any misfeasance or breach of any 
fiduciary or other duty' by the respondent in relation to the company (see 
para A3, above), it is not in my judgment a prerequisite of a finding of 
unfitness that the respondent should have been guilty of misfeasance or 
breach of duty in relation to the company. Unfitness may, in my 
judgment, be demonstrated by conduct which does not involve a breach 
of any statutory or common law duty: for example, trading at the risk of 
creditors may found a finding of unfitness even though it might not 
amount to wrongful trading under s 214 of the Insolvency Act 1986.  Nor, 
in my judgment, will it necessarily be an answer to a charge of unfitness 
founded on allegations of incompetence that the errors which the 
respondent made can be characterised as errors of judgment rather than 
as negligent mistakes.  It is, I think, possible to envisage a case where a 
respondent has shown himself so completely lacking in judgment as to 
justify a finding of unfitness, notwithstanding that he has not been guilty 
of misfeasance or breach of duty. Conversely, in my judgment, the fact 
that a respondent may have been guilty of misfeasance or breach of duty 
does not necessarily mean that he is unfit.  As Sch 1 makes clear, there 
are a number of matters to which the court is required to have regard in 
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considering the question of unfitness, in addition to misfeasance and 
breach of duty.” 

 

72. Schedule 1, para 6: As regards the director’s “responsibility for the causes of 

the company becoming insolvent” as set out in Sch 1 para 6, this “requires a 

broad approach and is not to be assessed by reference to nice legal concepts 

of causation” (per Jonathan Parker J in Re Barings plc (No 5) [1999] 1 BCLC 

433 at 483).  The Court of Appeal, having referred to this passage, went on to 

say: 

“Thus it matters not that others may also have been responsible for the 
causes of the insolvency whether more or less proximately” (Re Barings 
(No 5) [2000] 1 BCLC at 535 para 35, 2nd proposition). 

 

73. Schedule 1 para 7: By virtue of s9 CDDA and Sch 1 para 7 the Court is 

required to have regard to “the extent of the director’s responsibility for any 

failure by the company to supply any goods or services which have been paid 

for (in whole or part).”  It is not submitted that using pre-payments as 

working capital (as in this case) results in any automatic unfit conduct finding.   

However, what the CDDA flags up is a need for directors to be particularly 

careful as regards such pre-payments.  It is submitted that this is for similar 

reasons to those identified by the Courts in relation to non-payment of 

Crown debts such as PAYE/VAT. 

 

74. In relation to PAYE/VAT the Courts have said the following:  

“There is, as yet, no obligation on traders to keep such moneys in a 
separate account, as there might be if they really were trust moneys.  
They are simply a debt owed by the company....I cannot accept that 
failure to pay these debts such debts is regarded in the commercial world 
generally as such a breach of commercial morality that it requires in itself 
a conclusion that the directors concerned are unfit to be involved in the 
management of the company”25 

 

75. However, non-payment of Crown debts may be significant.  Thus in 

Sevenoaks unpaid Crown debts were allowed to accumulate at a time when 

                                                 
25

 Per Hoffmann J in Re Dawson Print Group Ltd [1987] BCLC 601 at 604, cited with approval by Dillon 
LJ in Re Sevenoaks Stationers (Retail) Ltd [1991] Ch.164 at 181. 
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the companies were, to the director’s knowledge, getting into ever greater 

difficulties and when it was in fact insolvent.  Mr Cruddas, in the Sevenoaks 

case, deliberately decided to pay only those creditors who pressed for 

payment: 

“The obvious result was that the two companies traded, when in fact 
insolvent and known to be in difficulties, at the expense of creditors who, 
like the Crown, happened not to be pressing for payment.  Such conduct 
on the part of as director can well, in my judgment, be relied on as a 
ground for saying that he is unfit to be concerned in the management of 
a company,  But what is relevant in the Crown’s position is not that the 
debt which arose from a compulsory deduction from employees’ wages or 
a compulsory payment of VAT, but that the Crown was not pressing for 
payment, and the director was taking unfair advantage of that 
forbearance on the part of the Crown, and, instead of providing working 
capital, was trading at the Crown's expense while the companies were in 
jeopardy. It would be equally unfair to trade in that way and in such 
circumstances at the expense of creditors other than the Crown. The 
Crown is the more exposed not from the nature of the debts but from the 
administrative problem it has in pressing for prompt payment as 
companies get into difficulties. As Peter Gibson J. observed in In re Bath 
Glass Ltd. [1988] B.C.L.C. 329, 333, at the end of a paragraph which I 
would generally approve without limiting it to Crown debts:  

"Even if such conduct does not amount to wrongful trading within 
section 214 [of the Insolvency Act 1986], in my judgment it would still 
be conduct amounting to misconduct and so relevant to section 6. 
Whether in any particular case that misconduct, or the various 
matters of misconduct, proved to the satisfaction of the court, will 
justify a finding of unfitness will depend on all the circumstances of 
the case." 

  

76. In the same way that taking advantage of undue forbearance on the part of 

the Crown, and not providing working capital, can be capable of amounting 

to unfit conduct, so can taking advantage of those who make pre-payments.  

In this particular case the makers of pre-payments were especially 

vulnerable, not only from the perspective of the socio-economic profile of 

the majority of them but also by reason of the fact that in this case the 

savings in question were not pre-payments for a specific article, deliverable 

within a fairly short time period, but involved pre-payments over very many 

months.      

 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=20&crumb-action=replace&docguid=I37796340E43611DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=20&crumb-action=replace&docguid=I37796340E43611DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=20&crumb-action=replace&docguid=ID7108D71E44A11DA8D70A0E70A78ED65
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77. Schedule 1, para 5: As referred to at paragraph 60 above, the importance 

given to accounts in the disqualification context is reflected in CDDA Schedule 

1 paragraph 5 and in ss3 & 5 CDDA. 

 

The need to consider allegations both individually and cumulatively 

78. The question of unfit conduct must be considered as regards the allegations 

both individually and in the round. 

 

79. Thus in Re Copecrest Ltd, Secretary of State v McTighe (no. 2) [1996] 2 BCLC 

477 at 485, Morritt LJ said: 

“I do not accept the submission of counsel for Mr Egan [one of the 
defendants] that the judge should not consider whether individual 
examples of misconduct alone demonstrate unfitness to be concerned in 
the management of a company. For my part I think that such 
consideration is likely to assist in reaching the final conclusion as to the 
appropriate period of disqualification, which, of course, can only be 
determined after all the matters relied on have been considered.” 

 

80. However, the matter also has to be considered cumulatively.  In Re Barings 

plc (No 5) [1999] 1 BCLC 433 at 483 paragraph [A4], Jonathan Parker J said 

that in considering the question of “unfitness” by reference to the conduct 

relied upon by the Secretary of State the Court must decide whether:  

“viewed cumulatively and taking into account any extenuating 
circumstances [it] has fallen below the standards...of competence 
appropriate for persons fit to be directors of companies”. 

 

81. On the Barings appeal [2001] 1 BCLC 535, para [35] (first proposition) Morritt 

LJ, having cited the passage from Jonathan Parker J referred to in the 

preceding paragraph of this Skeleton, went on to add:   

“Thus it is no answer to the allegations of the Secretary of State that 
separately and individually none of them is sufficiently serious to 
demonstrate the required unfitness”. 
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Incompetence 

82. As was said in Re Bradcrown Limited, Official Receiver-v-Ireland [2001] 1 BCLC 

547 at 550-551L: 

[10] Where the allegation is incompetence without dishonesty it is to be 
demonstrated to a very marked degree or a high degree: Re Sevenoaks 
Stationers (Retail) Ltd [1991] BCLC 325 at 337, [1991] Ch 164 at 184; Re 
Barings plc (No 5) [2000] 1 BCLC 523 at 535” 

 

83. However, the degree of incompetence should not be exaggerated given the 

ability of the Court to grant leave, notwithstanding the making of such an 

order (per Morritt LJ in Re Barings plc (No 5) [2000] 1 BCLC 523 at 535).  

 

Duty of a director to inform himself about, supervise and control the 

company’s affairs 

 

84. As was said in Re Bradcrown Limited, Official Receiver-v-Ireland [2001] 1 BCLC 

547 at 550-551: 

“[11] Each director owes duties to the company to inform himself about 
its affairs and to join with his co-directors in supervising and controlling 
them; a proper degree of delegation and division of responsibility is 
permissible and often necessary, but not total abrogation of 
responsibility, and a board of directors must not permit one individual to 
dominate them and use them: Re Westmid Packing Services Ltd [1998] 2 
BCLC 646 at 653–654, [1998] 2 All ER 124 at 130–131; Re Barings plc (No 
5) [2000] 1 BCLC 523 at 536; Bishopsgate Investment Management Ltd v 
Maxwell (No 2) [1993] BCLC 1282 at 1285, [1994] 1 All ER 261 at 265.” 

 

85. In Barings, the Court of Appeal ([2001] 1 BCLC at 536 para 36) specifically 

approved Jonathan Parker J’s formulation at first instance (para B7 at pg. 

489). The formulation is as follows:- 

“B7. In summary, the following general propositions can, in my judgment, 
be derived from the authorities to which I was referred in relation to the 
duties of directors30: 

(i) Directors have, both collectively and individually, a continuing duty to 
acquire and maintain a sufficient knowledge and understanding of the 
company's business to enable them properly to discharge their duties as 
directors. 

(ii) Whilst directors are entitled (subject to the articles of association of 
the company) to delegate particular functions to those below them in the 

http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=2000%7C1BCLC523%3AHTCASE+535%3ANEWCASE%2DPAGE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1998%7C2BCLC646%3AHTCASE+653%3ANEWCASE%2DPAGE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1998%7C2All%7CER124%3AHTCASE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1998%7C2All%7CER124%3AHTCASE+130%3ANEWCASE%2DPAGE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1993BCLC1282%3AHTCASE+1285%3ANEWCASE%2DPAGE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1994%7C1All%7CER261%3AHTCASE
http://aberdeen.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AHKKMAAI&rt=1994%7C1All%7CER261%3AHTCASE+265%3ANEWCASE%2DPAGE
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management chain, and to trust their competence and integrity to a 
reasonable extent, the exercise of the power of delegation does not 
absolve a director from the duty to supervise the discharge of the 
delegated functions. 

(iii) No rule of universal application can be formulated as to the duty 
referred to in (ii) above. The extent of the duty, and the question whether 
it has been discharged, must depend on the facts of each particular case, 
including the director's role in the management of the company.” 

 

The relevance of professional advisers 

86. As was said in Re Bradcrown Limited, Official Receiver-v-Ireland [2001] 1 BCLC 

547 at 550-551, the role of professional advisers may, in certain cases, 

negative a finding of unfitness or provide mitigation as regards the 

seriousness of unfitness:- 

“[12] The fact that a director had professional advisers who failed to 
draw attention to the impropriety of transactions may negative a finding 
of unfitness or be a mitigating factor in the period of disqualification to 
be imposed: see, eg, Re Bath Glass Ltd [1988] BCLC 329, Re McNulty’s 
Interchange Ltd [1989] BCLC 709, Re Bath Glass Ltd [1988] BCLC 329, Re 
McNulty’s Interchange Ltd [1989] BCLC 709, Re Aldermanbury Trust plc 
[1993] BCLC 598.” 

 

 However, all turns on the facts in question. 

   

87. In Re Copecrest Ltd, Secretary of State v McTighe (no. 2) [1996] 2 BCLC 477, 

one of the allegations related to the sale, in March 1989, of the goodwill and 

fixed assets of Copecrest to Longdane for £1.4m payable by instalments over 

the next five years. The first and only instalment to be paid was in the sum of 

£185,000 due on 31 March 1990. The liability of Longdane to Copecrest was 

not secured.  The Judge at first instance had commented (as referred to by 

Morritt LJ at 480c-g): 

“The directors did not obtain any security from Longdane but in practice 
there was no security available which would not have jeopardised the 
purpose of the transaction. Of course the sale deprived the liquidator of 
the opportunity to sell the business. There is no evidence that the 
liquidator could have sold it at the time for anything approaching £1m 
and, indeed, there are reasons to believe that this sort of business would 
have been difficult to sell in a liquidation.” 
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88. In the Court of Appeal , the directors placed reliance on, amongst other 

things, the approval of the transaction by the accountants and the bank: 

“In the case of the sale of the business of Copecrest to Longdane, the 
Secretary of State submits that the paragraph in which the judge dealt 
with this topic, which I have already quoted, seriously underrated the 
conduct of the directors in leaving the Crown as creditor of Copecrest 
unprotected by payment or security.  For Mr Egan, counsel contended 
that the purpose of the transaction, as referred to by the judge, was to 
enable the purchaser to carry on the business free from any debts save 
that due to Copecrest and that the scheme had been approved by the 
bank and the accountants. He contended, as the judge held, that there 
was no security which could have been provided consistent with the 
purpose of the transaction. In addition he pointed out that at the time 
the turnover of the business was increasing and the loss decreasing. 

But neither Mr McTighe nor Mr Egan ever explained why it was not 
possible to secure the debt by a floating charge over the assets of the 
business or a fixed charge over the shares in Heatherwood to which the 
business was transferred by Longdane.  On the findings of the judge the 
scheme was the brainchild of Mr McTighe.  Though approved by the 
bank and the accountants the directors were responsible for it. In my 
view their failure to obtain any security at all for the very considerable 
debt in respect of the price for the business incurred by Longdane to 
Copecrest so as to secure the funds with which the creditors of 
Copecrest might be paid was misconduct.  Further, I consider that the 
misconduct is sufficiently serious alone to justify a conclusion that Mr 
McTighe and Mr Egan are unfit to be concerned in the management of 
a company.” (per Morritt LJ at [1996] 2 BCLC 477 at 487d-h) 

 

89. Similarly, in Bradcrown itself, Holdings was the holding company of various 

companies engaged in two businesses: an insurance broking business and a 

property business.  Accountants and solicitors were instructed to advise 

about a demerger.  The demerger was implemented in 1994.  Holdings 

transferred almost all of its assets, worth more than £3.7m, for no 

consideration, and was left holding an onerous lease and no assets except an 

inter-company debt of £52,000. Holdings' directors approved the 

transactions and made a statutory declaration of solvency.  
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90. The Official Receiver brought directors disqualification proceedings against all 

the directors.  Two consented to disqualification orders being made.  The 

third argued that although he was in breach of fiduciary duty in allowing 

Holdings' assets to be transferred in the manner they had been, no 

disqualification order should be made because he relied on, and was entitled 

to rely on, the advice of those retained to advise on and effect the demerger, 

in particular the solicitors.  Others were involved, including accountants and 

the company’s bankers (and their solicitors).  None of these professionals 

advised of any particular problems.  Nonetheless the accountant director was 

found to be unfit and was disqualified.  In substance:  

“He asked no questions and sought no advice. He simply did what he was 
told, and abdicated all responsibility. In these circumstances he cannot 
seek refuge in the fact that professional advisers were involved in the 
transactions. This is the clearest possible case of a person who was 
appointed to the office of director, and who accepted that office without 
any intention of acting otherwise than as a loyal employee.”  

 

91. On the other hand, in Re Uno plc (see paragraph 99 below) the Court did find 

that reliance on professional advice was a key factor in there being no unfit 

conduct.  The issue turns on all the circumstances e.g. on what advice was 

sought and obtained, when and on what basis. 

 

92. The Defendants assert that in certain respects they acted reasonably on 

professional advice.  The circumstances of such alleged advice and reliance 

will be a matter for cross-examination.  As a general matter however the 

Secretary  of State’s position on the law is that: 

92.1. Where, as here, directors have specific expertise (in this case in some 

cases as chartered or chartered management accountants), then in 

judging their conduct the Court will take into account their specific 

level of expertise and knowledge as (where appropriate) raising the 

standard expected from such directors;26 

                                                 
26

 See e.g. Re Brian D Pierson (Contractors) Limited [2001] 1 BCLC 275 and s214 of the Insolvency Act 
1986 and what is now s174 of the Companies Act 2006. 
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92.2. Reliance on professionals does not absolve a director from bringing 

his own judgment to bear; the question is what is reasonable in the 

circumstances (see e.g. Re Bradcrown Ltd [2001] 1 BCLC 547). 

 

Trading at the unreasonable risk of creditors 

93. The primary allegation against all the Defendants is trading at the 

unreasonable risk of creditors.   

 

94. So far as such an allegation is concerned, the allegation is not one of wrongful 

trading.  Wrongful trading involves proof that (1) the director knew or ought 

to have known, at some time prior to the commencement of the winding up 

of the company, that there was no reasonable prospect of the company 

avoiding insolvent liquidation and (2) after that time the director failed to 

take every step with a view to minimising potential loss to creditors. 

 

95. However, wrongful trading under s214 Insolvency Act 1986 provides a 

particular statutory remedy in particular circumstances.  Quite apart from 

such statutory remedy, and in circumstances where the statutory grounds 

are not made out, a director may still be in breach either of his duty of due 

care and skill under what is now s174 of the Companies Act 2006 and/or of 

the duty owed with regard to creditors which arises where a company is in 

significant financial difficulties.  In Colin Gwyer & Associates v London Wharf  

(Limehouse) Ltd [2002] EWHC 2748 (Ch); [2003] 2 BCLC 153 Mr Leslie Kosmin 

QC, sitting as a deputy, noted (at pg. 178) that: 

“[74]....Where a company is insolvent or of doubtful solvency or on the 

verge of insolvency and it is the creditors’ money which is at risk the 

directors, when carrying out their duty to the company, must consider the 

interests of the creditors as paramount and take those into account when 

exercising their discretion.” 

Furthermore, he may be vulnerable to disqualification.   
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96. In Secretary of State for Trade and Industry v Creegan [2004] BCC 835, the 

Court was dealing with an allegation of wrongful trading in that the allegation 

was “causing the company to trade whilst insolvent without a reasonable 

prospect of meeting creditors’ claims”.  The Court of Appeal commented that 

if such an allegation is established it will be likely to constitute incompetence 

of sufficient seriousness to ground a disqualification order but that usually 

both elements of the relevant test will have to be satisfied: namely that there 

is trading both with knowledge of insolvency and in circumstances where the 

director knew or ought to have realised that there was no reasonable 

prospect of creditors being paid.  It will not be enough that the company was 

trading whilst insolvent and that the director knew it (at pg. 836-7, para [3]).   

On the findings of the Judge and the evidence, the allegation in its two limbs 

was not established but only that the company was insolvent and the 

director knew it. 

 

97. The concept of trading at the “unreasonable risk of creditors” as a ground for 

disqualification, separate from “wrongful trading”, is well established.  It 

focuses on whether the trading is unreasonable from the director’s 

perspective, in all the relevant circumstances, including what is known or 

should have been known to the director.   It has been put slightly differently 

in different cases and, as has been said above, it is important not to treat 

descriptions of particular circumstances in which unfit conduct has or has not 

been found to be established as glosses or accurate paraphrases of the 

relevant terms of the CDDA.   

 

98. In Re TLL Realisations Ltd, Secretary of State for Trade and Industry v Collins 

and others [1998] All ER (D) 651 there were two allegations: a wrongful 

trading allegation and an allegation of trading at the unreasonable risk of 

creditors, which risk the director failed to minimise.  Timothy Lloyd J referred 

to the latter allegation, in comparison with the former, as one of “a lower 

threshold but...capable of being made out to greater or lesser degrees in 
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terms of culpability.”   In that case the Court determined that there had been 

a period of unreasonably causing the company to trade at the risk of 

creditors between September 1992 and its collapse in September 1994, but 

that an allegation of wrongful trading was only established as from January 

1994.  

 

99. In contrast, on the facts in Re Uno plc, Secretary of State for Trade and 

Industry v Gill [2006] BCC 725, the Court considered that an unfit conduct 

case had not been made out.  There, during a four month trading period, 8 

November 1999 to 7 March 2000, the directors were held to have reasonably 

believed that there was a reasonable prospect that the company could avoid 

insolvency in that period. That was in circumstances where: 

99.1. there was constant professional advice from different professionals 

dealing specifically with  whether it was correct to continue trading 

(including advice from corporate recovery legal advisers) and such 

professionals were kept apprised of the position and were present at 

key board meetings;  

99.2. daily monitoring, using detailed management information, was 

undertaken (and financial information was verified and validated by 

outside accountants);  

99.3. the banks and main creditors were kept fully informed of the position;  

99.4. specific agreement by main suppliers to extend credit had been 

obtained;  

99.5. proposed corporate solutions, to avoid entry into an insolvency 

regime, were pursued with vigour;  

99.6. trading from 23 February 2000 continued against a background of 

imminent completion of a sale and an improving position of 

customers as deposits held were reducing as furniture was being 

delivered; 

99.7. trading eventually ceased some 2 months prior to the anticipated 

crunch date where finances would run out; and 
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99.8. the customer deposits in question were being used by the company to 

whom they were paid for its own working capital rather than being 

lent on to be used as working capital by other group companies.     

 

100. In this case the Court will also have to consider carefully the position of the 

directors of FFG separately from the position of the directors of EHR.  The 

directors of FFG owed specific duties in relation to that company.  There was 

little benefit to (and indeed serious risk in) FFG in lending money on an 

unsecured basis to other companies within the same group where such 

companies were of doubtful solvency.  In this context Colin Gwyer & 

Associates v London Wharf (Limehouse) Ltd [2002] EWHC 2748 (Ch); [2003] 2 

BCLC 153 is again relevant.  Mr Leslie Kosmin QC, sitting as a deputy, noted 

(at pg. 178) that: 

“[73]  Where directors fail to have regard to the separate interests of 
their company, but act instead in the interests of what they perceive to 
be, for example, the interests of the group of companies of which the 
company is a member, the court will apply a different test.  In 
Charterbridge Corp. Ltd v Lloyds Bank Ltd ...[1970] Ch 62 at 74 Pennycuick 
J held that the proper test in the absence of actual separate consideration 
of the interests of the company, is whether an intelligent and honest man 
in the position of a director of a company concerned, could, in the whole 
of the circumstances, have reasonably believed that the transaction was 
for the benefit of the company.  The effect is therefore to substitute an 
objective test for the normal subjective one.” 

     
Periods of Disqualification 

101. As was said in Re Bradcrown Limited, Official Receiver-v-Ireland [2001] 1 BCLC 

547 at 550-551,  

“[13] The Court of Appeal has laid down guidelines for the periods of 
disqualification, consisting of three brackets, the top bracket of over ten 
years’ disqualification for particularly serious cases, the minimum bracket 
of two to five years where the case is relatively not very serious, and the 
middle bracket of six to ten years for serious cases which do not merit the 
top bracket: Re Sevenoaks Stationers (Retail) Ltd [1991] BCLC 325 at 328, 
[1991] Ch 164 at 174. “ 
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102. This approach has been adopted in both the criminal sphere (s2 CDDA 

cases)27 and that under s828, with the important difference that, in contrast 

to s6, the lower period of disqualification has no two-year minimum period.   

 

103. There is an interesting question which has not, in terms, been resolved by the 

Courts.  The minimum two-year period under s6 CDDA has been taken into 

account by the Courts in determining what comprises “unfit conduct”.  It is 

said that, because there is a minimum two-year period of disqualification 

under section 6, “unfit conduct” must be a serious matter, taking into 

account the minimum period of disqualification laid down.  It is submitted 

that: 

103.1. Unfit conduct is the same under s6 and s8 and that what comprises 

“unfit conduct” will not change in its degree of seriousness because of 

the different disqualification periods that may apply under those two 

sections; 

103.2. This might result in an oddity that if proceedings were brought under 

s6 unfit conduct might carry a period of disqualification of 2 years 

whereas the same misconduct, in proceedings brought under s8, 

might result in a period of disqualification of less than 2 years, but 

that is what Parliament has provided for.   

   

Duty of fairness 

104. There is a curious tendency on the part of at least some of the Defendants, 

instead of concentrating on the defence that they say they have to these 

proceedings, to make repeated assertions that the Secretary of State’s 

conduct of these proceedings is “unfair and oppressive”.  If and to the extent 

that such were to be the case the Court would, if applied to, control and 

prevent the same.  

 

                                                 
27

 R v Millard (1994) 15 Cr. App. R (S) 445; R v Edwards [1998] 2 Cr App R (S) 313. 
28

 In re Samuel Sherman plc [1991] Ch. 1070. 
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105. This point is mentioned at this stage because of the most recent assertion by 

Mr Rollason that the Secretary of State has not called (for example) 

Macfarlanes or Ernst & Young.  There is of course nothing to prevent Mr 

Rollason, or any other defendant, from calling employees or former 

employees of these firms.  If such evidence is important and if it exonerates 

Mr Rollason it is perhaps more surprising that he has not called such persons. 

 

   

106. Be that as it may, there is clear authority on the points that the Defendants, 

or some of them, have made regarding what they say is a failure on the 

Secretary of State’s part to investigate further or call certain witnesses: Re 

Stakefield (Midlands) Ltd, Secretary of State for Business, Innovation and Skills 

v Doffman [2010] EWHC 2518 (Ch); [2011] 1 BCLC 596:  

“[13]  It would be dangerous to lay down an  absolute rule.  However, it 
seems to me that neither art 6 of the European Convention on Human 
Rights, nor the Secretary of State’s duty to act fairly, will normally extend 
to requiring the Secretary of State to obtain evidence or to ensure that 
investigations are undertaken.” 

 

107. Indeed, in particular circumstances the evidential burden to call a particular 

witness to support his case may lie on the defendant. Thus, by way of 

example, in Re Living Images Ltd [1996] 1 BCLC 348 the Judge referred to the 

defendants’ failure to call a professional witness said by them to have given 

certain advice which the Judge found had not been given (see especially at 

366c-367e and the specific reference to failure to call the witness at 366i).  
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OVERVIEW OF THE ALLEGATIONS 

108. Subject to specific allegations regarding:  

108.1. a failure adequately to inform the boards of EHR and FFG of the 

situation as it developed up to the non-payment of FFG’s main 

supplier, Choice, in January 2006, and of the developing situation 

from February to October 2006 (Messrs Rollason, Gilodi-Johnson and 

Fowler);  

108.2. misleading the s447 investigators regarding the circumstances of the 

non-payment of Choice (Messrs Rollason and Fowler);  

108.3. the signing off of FFG’s 28 April 2005 accounts in February 2006 

(Messrs Rollason and Fowler); and 

108.4. the failure to ensure that the board of FFG was operating properly 

(each of the Defendants) 

 

the overall allegation is one of trading at the unreasonable risk of creditors.  

As put in the evidence the “unreasonableness” allegation is based in 

substance on an allegation of doing too little too late in the face of the 

position the Group was in (and each of the Companies was in) at the relevant 

times. 

 

109. As regards the period up to the failure of Choice (as indeed afterwards) the 

key issue is what each of the Defendants knew or should have known and, 

had they had the relevant information, what they then should have done.  

The Secretary of State’s case on both these issues is largely denied by each of 

the Defendants. 

 

110. Particularly after the collapse of Choice, a key theme which forms a common 

thread running through the respective Defendants’ positions appears to be 

that the boards of EHR and FFG were faced with an all-or-nothing decision at 

any given point to continue trading.  On the one hand, according to this 
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argument, there was a certainty of losses accruing to creditors if trading 

ceased.  On the other hand, if trading continued there was at least a 

possibility of one or other of the refinancing or other rescue proposals being 

successful.  On this calculus, so the argument goes, it was always in creditors’ 

interests for the companies to carry on trading so long as there was any such 

proposal still “alive” with any (however slight) prospects of success. 

 

111. The serious flaw in this argument is that it gives little or no heed to the fact 

that inherent in the Group’s business model was the continuous week-by-

week accretion to the exposure of FFG Saver creditors throughout a savings 

cycle.  This was not a situation where the creditors remained constant or 

static over time, or where some of them were discharged as the year went 

on.  Rather, the position was one where unsecured creditors risked suffering 

losses in ever-increasing amounts as they continued to pay in weekly sums 

without the ability to call for repayment of the amounts owing to them.  This 

aspect of the particular nature of the creditors in this case seems to have 

been given little or no weight in the decision-making processes of the two 

boards. 

 

112. It is also necessary to bear in mind the different position of the board of FFG 

from that of EHR.  The board of FFG was not responsible for the Group’s 

affairs, but for the affairs of FFG.  In particular, the board of FFG faced a 

position in early 2006 of deciding whether to commence a new cycle of 

savings for Christmas 2006 and/or whether the terms on which cash would 

be lent to other group companies should be renegotiated.  That issue was 

never considered because the FFG board as a whole was not made aware of 

the potential financial problems facing the Group (and therefore FFG) until 

July 2006, by which time huge sums of Savers’ cash had been taken in.   

 

113. Even after that, however, there were real issues as to whether collections 

from Savers should continue or not and/or whether or not the cash sweep 
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should be stopped.  The sums collected from Savers in the last few weeks of 

trading were considerable, yet the chances of avoiding insolvency 

increasingly remote.  The board of FFG, and that of EHR, appear to have 

looked at the matter on an “all-or-nothing” basis: either trading by the Group 

as a whole would stop, with serious losses to creditors, or there might be a 

chance of striking a deal which could save the businesses as a whole.    

 

114. Furthermore, and linked to the point made at paragraph 111 above, the 

argument does not adequately deal with the Secretary of State’s position 

that too little was done too late by the boards of the Companies in order to 

address the problems which faced the Companies.  The profile of mounting 

debt made it incumbent upon the directors to move speedily.  It may or may 

not be that the particular corporate rescue strategies that they pursued were 

properly investigated but in any event, as PwC and the Group’s bankers 

(“HBOS” or “the Bank”) said at the time, there was a need to pursue them 

urgently in parallel.  Had this been done, the failure of the strategies at the 

very least might have been apparent earlier in the annual FFG trading cycle 

so that considerable losses to Savers would have been averted. 

 

115. The Defendants’ answers to these points are largely (a) that they acted on 

professional advice and (b) that the options had to be, and were properly, 

explored on a one-by-one basis.   

 

116. As regards the professional advice, there does not seem to have been any 

overall corporate recovery/insolvency advice regarding the global Group 

situation until Macfarlanes were consulted in the late summer of 2006.  Even 

then, their advice was, in substance, that if the directors of each company 

thought there was a reasonable chance of rescuing the company then it was 

reasonable (and lawful) for them to continue trading on that basis.  Other 

than stating the law, the advice was conspicuously lacking in fact-specific 

analysis, and in any event the judgment was primarily one to be taken 
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weighing commercial and financial considerations which Macfarlanes did not 

do or have the expertise to do and which neither they nor other professional 

advisers seem to have been instructed to do.   

 

117. FFG’s board, as such, was not (in terms) informed of the looming financial 

crisis until July 2006.  Although FFG’s board met after that date with 

increasing regularity as time went on in 2006, the board of EHR does not 

seem to have met anything like so regularly, even though it was faced with 

the same financial situation.  PwC were in reality acting for the Bank and 

often did not in any event agree with the executive directors’ approach or 

figures.  Ernst & Young’s input, other than as statutory auditors, was largely 

limited to the preparation of a working capital report.     

 

118. The evidence of the Defendants as regards the “one by one” approach to 

exploring possible sources of finance is weak.  To take but one example, the 

issue of mezzanine finance was one that was eventually pursued in tandem 

with a rights issue and, notwithstanding the points made by the Defendants 

about there being limited resources and the danger of sending out the wrong 

message to the market, it is difficult to see why (on balance, and given the 

urgency of the situation) the parallel approach was not adopted significantly 

earlier. 
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FACTUAL ANALYSIS 

 

119. The issues in the case can conveniently be analysed by reference to two main 

periods: namely the period before and the period after the collapse of Choice 

at the end of January 2006 immediately following the failure by FFG to pay in 

full the £12.1m then falling due to Choice. 

 

120. The Farepak business and its place within the Group are dealt with at Burns 

1st ¶¶103-167.29 

 

Period leading up to the part-payment and collapse of Choice 

121. The renegotiation of the Bank facility, the cash flow forecasts available and 

developments to the end of January 2006 are dealt with at Burns 1st ¶¶246-

378.30 

 

Renegotiation of the Bank facility 

122. By the summer of 2005, following the acquisition of businesses IWOOT, 

Kitbag and a 50% share of eeZee TV, the Group was no longer expected to be 

in credit at any stage of the year and there was, in effect, an element of 

hardcore debt covered by its existing bank facility. In light of this, 

negotiations took place between the Group and the Bank with a view to 

revising the facility.31  The Bank’s internal credit approval documentation, 

drawn up in October 2005, notes that in view of the lack of sufficient cash 

generation in the Group to permit amortisation of the term debt “it will be 

likely at some point in the future that management will have to consider a 

rights issue”.32 

 

                                                 
29

 [AFFS1/3]. 
30

 [AFFS1/4/106, AFFS1/5]. 
31

 Burns 1
st

 ¶252 [AFFS1/5/109]. 
32

 [CHRON2/10/153]. 
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123. The agreement reached as a result of the facility negotiations provided for a 

£10 million term loan and a £30 million RCF with an increased margin for the 

Bank and a large commitment fee.33 Final drafts of the relevant 

documentation were circulated to directors both of EHR and of its 

subsidiaries (including FFG) on 20 December 2005, with a briefing note and 

an explanation that the proposed terms must be approved by the subsidiary 

boards as they would be borrowers under the new facility as they had been 

under the previous facility.34  Mr Gilodi-Johnson has observed that:  

“In reality FFG had little or no option as to whether to agree to the terms 

of the renegotiated facility and in any event these remained substantially 

the same as the previous terms”.35 

 

124. At the EHR board meeting on 21 December 2005, the board reviewed and 

accepted the terms of the revised facility, though the board minute also 

records that “It was noted that certain clauses should be revisited in the near 

future to renegotiate them”, with Mr Rollason’s initials in the “Action” 

column.36 

 

125. A letter from HBOS to the Group dated 21 December 2005 setting out the 

terms of the revised facility (the “Facility Letter”) was signed the same day by 

Mr Rollason and the then EHR Finance Director, Christopher Hulland (who 

left EHR later that month).37  The minutes of the EHR board meeting held on 

25 January 2006 record the confirmation that the new £40m Bank facility had 

been accepted.38 

 

                                                 
33

 Burns 1
st

 ¶254 [AFFS1/5/109]; [CHRON2/10/147-155]. 
34

 [CHRON2/12/260]. 
35

 Gilodi-Johnson ¶210.3 [AFFS4/1/41]. 
36

 EHR board minute 21 December 2005 [C1/3/81]. 
37

 Burns 1
st

 ¶280 [AFFS1/5/118]; [CHRON2/12/264-327]. 
38

 EHR board minute 25 January 2006 [C1/4/82]. 
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126. Each of the Defendants, with the exception of Mr Fowler, was present at the 

21 December 2005 EHR board meeting at which the new facility was 

approved and Mr Rollason and Mr Hulland were authorised to sign it off.39 

 

127. Mr Fowler started work at EHR on 9 January 2006 (replacing Mr Hulland as 

EHR’s Finance Director) and accordingly was neither involved in the 

negotiations which led to the revised facility nor present when it was agreed 

and approved.  However, his evidence is that “within the first couple of days 

of joining the Group” he obtained a copy of the Facility Letter.40 He has said 

that he looked into the interest and cash flow cover position immediately on 

the basis that the date for testing of the covenants relating to those items 

was 31 January 2006.41 

 

Cash flow forecasting 

128. Also in 2005, a system of weekly forecasting was introduced into the Group. 

Under this system, EHR’s finance department prepared weekly internal 

consolidated forecasts which predicted the closing position for up to 20 

weeks into the future, based upon known or expected receipts and payments 

of its subsidiaries in those weeks.42 Mr Fowler has explained the system as 

follows:-  

“Each subsidiary prepared its annual budget, three year plan, monthly 
management accounts and weekly cash flow forecasts to the Group 
Finance Team who would then consolidate them into a Group position. 
The monthly management accounts and, at various times, cashflow 
forecasts, the annual budget and three year plan would be compiled by 
the Group Finance Team and included in the EHR Board packs for the 
relevant monthly Board meeting. This information was used throughout 
the year to measure the performance of the Group and each individual 
subsidiary.”43 

 

                                                 
39

 EHR board minute 21 December 2005 [C1/3/79]. 
40

 Fowler 1
st

¶59 [AFFS4/3/16]. 
41

 Fowler 1
st

¶66 [AFFS4/3/17]. 
42

 Burns 1
st

 ¶246 [AFFS1/4/106]. 
43

 Fowler 1
st

 ¶70 [AFFS4/3/18]. 
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Forecast breach of Bank facility 

129. By November 2005, consolidated cash flow forecast information produced 

within EHR was highlighting the risk of a funding gap, in other words an 

insufficiency of cash even under the proposed new Bank facility which was 

then still in negotiation, to eventuate in late January or very early February 

2006.44   

 

130. Mr Rollason has said in his first affidavit that:  

“There was a potential cashflow problem arising at the end of January 
2006 but this was first brought to my attention in a very generic 
"handover email" sent to me late on 23 December 2005 by [Mr Hulland], 
just before he left the Group.”45  

 

He goes on to say in the same affidavit that it was in early January 2006 that 

he first became aware of the real possibility of a breach of the £40m facility, 

and that he was “very surprised” to learn of it.46   

 

131. In his second affidavit Mr Rollason has said that he did not know that EHR 

was going to exceed its facility: “All I was told was that facilities would be 

very tight”.47 

 

132. Mr Rollason’s account of the real possibility of a breach coming to him as a 

surprise at the turn of the 2005-2006 year is not borne out by the 

contemporaneous evidence.  Almost a year before, on 7 January 2005, Mr 

Hulland had e-mailed Mr Rollason, with copies to Deborah Davey and Mr 

Gilodi-Johnson, forecasting a minimum cash requirement at the end of 

January 2006 of £43 million, and contemplating a request to HBOS for an 

increase in facilities to £55 million.48  

 

                                                 
44

 [CHRON2/11/176]. 
45

 Rollason 1
st

 ¶30 [AFFS4/2/8]. 
46

 Rollason 1
st

 ¶133 [AFFS4/2/31].  
47

 Rollason 2
nd

¶27 [AFFS6/2/9]. 
48

 [CHRON2/1/1]. 
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133. In November and December 2005, Mr Rollason was in direct communication 

with Mr Hulland about the forecast cash position and the possible need to 

approach the Bank to explain an excess cash requirement over that provided 

under the new facility.49 Mr Hulland observed to Mr Rollason by e-mail on 3 

December 2005 that if such an approach were made “of course we would 

need a convincing storey [sic] as to why we would be in excess of 

requirements”.50   

 

134. According to Mr Fowler’s evidence, shortly after he started work at EHR on 9 

January 2006 he had a meeting with EHR’s Group Financial Controller Rosie 

Spinage on 11 January to go through “in particular the banking position and 

cash flow forecasts that had been highlighted to me”.51  It is clear from all the 

evidence that within a very short time after his arrival he perceived the need 

to request a temporary increase in the Bank facility in order to avoid a breach 

in late January.  On or around 12 January he told Mr Rollason that, assuming 

the figures were correct, he believed the Group needed to obtain additional 

temporary facilities from the Bank of £5m in order to provide sufficient 

headroom.  A meeting was set up with the Bank for 20 January, which Mr 

Fowler says he understood was the first available date.52 

 

135. The other Defendants claim not to have been aware of the forecast position, 

as set out further below. 

 

136. Mr Gilodi-Johnson says that he was aware of a need for cash conservation in 

January and February 2006, but was not aware that there was a risk the 

facility would be exceeded.53  His position is that he was not routinely copied 

into the Group’s consolidated forecasts and does not recall seeing any in the 
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period November 2005 to the end of January 2006.54 The Secretary of State’s 

position is that he was (at least) on notice of the risk by virtue of his having 

received Mr Hulland’s email of 7 January 2005,55 as well as his attendance at 

the EHR board meeting on 30 November 200556  and 21 December 200557 

and the FFG board meeting on 15 December 2005,58 at which relevant topics 

were discussed, and questions could and should have been raised. 

 

137. Mr Gillis says that he was made aware at the 21 December 2005 EHR board 

meeting that the facility would be “substantially utilised” in the 

January/February 2006 period but that the message from the executive 

directors was that the position could be managed and that if necessary the 

Bank was prepared to grant a one-off additional facility to cover any cash 

shortfall.59 

 

138. Mr Johns says that he had no knowledge in late 2005 of an impending cash 

crisis.  He says that the non-executives were told that cash was tight, and was 

being managed.60 

 

139. Mr Munn says that he was made aware at the 21 December 2005 board 

meeting that cash was “tight” but that it was regarded as a seasonal issue 

and it was not said that the Group’s cash requirement would (or was likely to) 

breach the facility.  Like Mr Gillis, he recalls that senior management 

including Mr Rollason gave assurances that if necessary the Bank would 

accommodate an additional short-term funding requirement.61 

 

140. Sir Clive Thompson asked at the 21 December 2005 meeting whether EHR 

should be going for a larger facility than the one which had been negotiated if 
                                                 
54
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management were flagging up a potential cash flow problem.62  Although the 

board minute63 does not record the question or the response, Sir Clive says 

that he and the remainder of the board were reassured by Mr Hulland and 

Mr Rollason:- 

 “that the Bank would allow a short term increase in facilities, if 
necessary, during early 2006, and that, as a one-off, short-term 
occurrence, there was no need to include this within the revised facility 
being approved”.64 

 

141. The Secretary of State’s case is that, whatever the precise resolution of the 

differing factual positions of the respective directors, there was enough to 

put any director who did not know the precise forecast position on sufficient 

notice of a potential problem such that he should have asked relevant 

questions and found out the position.  In this respect the timing of the 

renegotiation of the Bank facility, and the involvement of the EHR board in 

approving it and authorising its signing off, are highly material. 

 

142. Upon each of the Defendants learning that that Group was forecast to be 

near the limit of the new facility (which facility was expressly approved by 

each of the Defendants other than Mr Fowler, and of which he was made 

aware almost immediately upon starting his employment), each of them had 

a duty to take steps (including calling for and examining the forecasts, and 

requiring detailed explanations from management) to ascertain at the very 

least:  

142.1. How close the Group was to the limit of the facility was expected to 

be, and when; and 

142.2. How much it was expected the Bank would be prepared to cover and 

what was the basis of that expectation.  

 

                                                 
62

 Gillis ¶55 [AFFS5/2/18]. 
63

 EHR board minute 21 December 2005 [C1/3/79-81]. 
64

 Thompson ¶124(b), (e) [AFFS5/4/35]. 



-49- 
 

143. If and to the extent that relevant matters were not fully and properly 

revealed by those with the most knowledge of the position, those persons 

merit criticism in that regard.  In any event, each of the Defendants including 

the non-executive directors was on notice of the position and had a duty to 

make proper inquiries. 

 

144. During January 2006 there were attempts to  bridge the forecast funding gap 

by means, variously, of: 

144.1. Negotiations with the Bank, but only apparently opened as late as 20 

January.65 There is a dispute between the Bank employees and certain 

of the Defendants as to the message given to the directors regarding 

the likelihood of the Bank lending further money. 

144.2. Creditor stretching.66 

144.3. Attempts to borrow cash67 or accelerate a dividend68 from FFG’s 

associated company (by way of joint venture), Home Farm Hampers 

(“HFH”). 

 

145. As to the Defendants’ knowledge of the position in this period: 

 

146. Mr Rollason appears to have known of the relevant facts and was actively 

involved (with Mr Fowler) in the discussions with the Bank.69  He accepts that 

he “probably” spoke to Mr Chapman of Findel (FFG’s joint venture partner in 

HFH) during January 2006 regarding the initiative to extract cash from HFH, 

but it appears the approach was fruitless.70 As to creditor stretching, Mr 

Rollason’ evidence is that on 24 January 2006 he gave instructions to FFG’s 

financial controller to “extend our creditor days...as a matter of course”.71  On 

13 February 2006 he was contacted directly by a creditor, Norfolk Lavender, 
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complaining that it was “getting the runaround” regarding settlement of its 

account on which £10,000 was overdue.72 Having apparently received no 

response or resolution of the position, the same creditor followed up with a 

chasing email, again to Mr Rollason, on 21 February, which was responded to 

the following day.73 

 

147. Mr Fowler appears to have known of the relevant facts and was actively 

involved (with Mr Rollason) in the discussions with the Bank.74  He was also 

aware of the attempt to release funds from HFH75 and liaised directly with 

(among others) Rosie Spinage, Julian Davies and Mr Hicks regarding the 

authorisation of payments to creditors by companies in the Group.76  

 

148. Mr Gilodi-Johnson, by virtue of being on the boards of both EHR and FFG, 

appears to have known more about the situation than other non-executives 

of EHR. He was apparently aware of attempts to stretch creditors (regarding 

steps taken to control payments made by subsidiaries as “prudent” and 

“sensible”77).  He was aware of the proposal to borrow cash from HFH,78 and 

was present at the FFG board meeting of 9 January 2006 at which that issue 

was discussed.79 He has said that he was not aware of consideration having 

been given to a HFH dividend80 or of the approach to the Bank on 20 January 

2006.81  He says in evidence that he never felt information was kept from him 

“and certainly not deliberately”, and that he asked Messrs Rollason and 

Fowler whenever he wanted an update on the position.82 
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149. Mr Gillis says that he was aware of a “cash conservation exercise”, meaning 

the extension of payment terms with the consent or at least acceptance of 

the suppliers, but not of the Group paying creditors late without their 

consent.83  It is not clear what if anything he knew of the discussions within 

FFG regarding HFH cash.84 He recalls discussion at the 25 January 2006 EHR 

board meeting of the request which had been made to the Bank for an 

additional £5m facility, and that it was said that “initial indications were that 

this would be delivered”.85 

 

150. Mr Johns’ evidence is to the effect that he believes he would have seen Mr 

Fowler’s report to the EHR board dated 25 January 2006 regarding the 

request to the Bank for a short-term facility extension, though he has no 

specific recollection of it.86  He says that neither he nor (to his knowledge) 

any of the non-executives had an inkling as to what was being done by the 

“back-office” functions to manage cash.87 

 

151. Mr Munn says that the impression he obtained was that management were 

looking to apply “a degree more discipline” to cashflow management.88 When 

interviewed by the AADB he described delaying payment to creditors as 

being “the same as everyone does”.89  With respect to the 25 January board 

meeting he says that:-  

“William assured us that the cash issue was being managed, that the 
request to the Bank for additional facilities had been received positively 
and that this was not going to present a significant issue”.90 

 

152. Sir Clive Thompson as Chairman of EHR may have had additional knowledge 

(over and above that known by others among the non-executive directors of 
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EHR) gained as a result of private conversations with the executive directors 

of EHR.   

 

153. As regards the non-executive directors of EHR, what is clear is that each of 

them was aware of, and asked to approve the sign-off of, the Bank 

negotiations in late 2005.  Moreover, in representations made prior to issue 

of proceedings (to which representations each of the current Defendants was 

a party) it was said that:  

“The non-executives were aware that cash was tight, that HBOS had been 
approached and that cash management procedures were in place”.91 

 

154. To the extent that any of the Defendants lacked relevant knowledge of the 

cashflow situation and/or the steps taken in January 2006 to attempt to 

avoid a breach of the facility, the Secretary of State’s position is that such 

Defendants failed properly to make relevant inquiries and/or that Messrs 

Rollason and Fowler failed properly to keep the relevant boards informed.  

 

155. The evidence, taken as a whole, supports the Secretary of State’s case that 

each of the Defendants caused the relevant company or companies to trade 

unreasonably at the risk of creditors.  This turns on two matters: knowledge 

of the problem, and the reaction to it. 

 

156. As regards knowledge, each of them was aware (at least) that cash 

requirements were close to EHR’s facility limit.  Given that each of the 

Defendants was on notice of that position, if and to the extent that they did 

not have further information they should have asked relevant questions and 

sought relevant information.  Aspects of the Defendants’ evidence weaken 

their respective cases: for example, the surprising suggestion (by Mr Munn, in 

his interview with the AADB) that he and his fellow directors were provided 

with the information they needed from management and that no further 
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inquiries were called for.92  This has been echoed by, or seems to be implicit 

in, what other Defendants have said as well, including Mr Gilodi-Johnson in 

pre-issue representations.93  

 

157. As regards the reaction by the Defendants to the situation faced by the 

Group at this stage, the Secretary of State’s case overall is that, in the light of 

the foreseeability of a cash crisis at the end of January 2006, none of the 

Defendants caused the Companies to act with sufficient urgency to prevent 

such crisis; and, further, that the Companies’ failure to prevent the cash crisis 

resulted in an inability to pay Choice at the end of January which in turn 

contributed to Choice’s immediate entry into administration and with it the 

loss to FFG of its main supplier.  

 

158. Indeed, with knowledge of a considerable forecast hole in funding, the Group 

traded on with an approach to the Bank only made at a very late stage in 

January, with the crystallisation of the funding gap imminent.   

 

159. On 25 January 2006 the directors of Choice travelled to London to meet Mr 

Rollason and Mr Fowler and asked whether FFG could pre-pay its February 

liability;94 this was clearly out of the question, yet no warning was apparently 

given to Choice of the risk it would not be paid in full at the end of January, or 

indeed any attempt made to negotiate staggered payment terms until the 

eleventh hour, after the full payment could not be honoured.  Both Michael 

Johnson of Choice95 and Ian Stokoe of PWC, one of Choice’s joint 

administrators,96 told the s447 investigation that there had been no 

suggestion prior to 30 January 2006 that FFG would not pay Choice the 

£12.1m in full, as due. 
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160. The Secretary of State’s case in relation to the period November 2005 to 

January 2006 focuses on the respective Defendants having caused or 

permitted EHR and/or FFG, as the case may be, to trade at the unreasonable 

risk of creditors, including Savers (and, of course, Choice).  In broad terms 

each of the Defendants was under a duty to monitor and control the lending 

by FFG to EHR and EHR’s ability, including its prospective ability, to repay it, 

and/or to take adequate steps to address the risk of non-payment and each 

of them failed to do so adequately or at all. 

 

161. The Secretary of State’s case is that there was overall a culpable failure 

properly to monitor and control the position. 

 

Allegation: misleading, or failing properly to inform, the boards 

162. It is also the Secretary of State’s case that Messrs Fowler and Gilodi- Johnson 

and Rollason sought to mislead, alternatively failed adequately to inform the 

other directors of EHR and FFG with regard to the developing situation 

regarding the forecast inability to pay the January Choice payment in full and 

on time.  

 

163. Messrs Fowler, Gilodi-Johnson and Rollason have denied this allegation, 

saying among other things that (in summary):97 

163.1. the consolidated forecasts were not reliable indicators of the true 

position; all that could be known for certain was that cash was tight 

and would need managing, and that this was clearly communicated to 

the boards of EHR and FFG; 

163.2. a possible requirement for additional funds was identified, and Mr 

Rollason and Mr Fowler informed Mr Gilodi-Johnson (as a non-

executive director of EHR) and the non-executives of an approach to 

HBOS. 
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163.3. there was “no forecast inability of EHR to put FFG in funds to pay the 

Choice payment falling due in January 2006”;98 

163.4. Mr Fowler and/or Mr Rollason did not seek to mislead Mr Gilodi-

Johnson and the non-executives in connection with the response of 

HBOS to the request for additional funds made on 20 January 2006; 

163.5. the 2 February memo was not intended to mislead the board of EHR 

with regard to the response of HBOS to the request for additional 

funds, the reasons for the part-payment of Choice on 30 January 

2006, or otherwise.  Mr Rollason and Mr Fowler believed HBOS would 

provide the extra £5m, but were told on 30 January 2006 that it would 

not be forthcoming before the meeting on 1 February; in the 

meantime they sought to negotiate with Choice a deferred payment 

plan.  

 

164. The Secretary of State further alleges as against Messrs Fowler, Gilodi-

Johnson and Rollason that they failed to take adequate steps to inform the 

boards of EHR and FFG of the developing financial situation during the period 

February 2006 to October 2006. 

 

165. Messrs Fowler, Gilodi-Johnson and Rollason have denied this allegation, 

saying (in summary) that the respective boards were kept properly informed 

during the relevant period.99 

 

166. Each of these matters will be explored at trial. 

 

Allegation: misleading the investigators 

167. It is also the Secretary of State’s case that in giving relevant explanations to 

the s447 investigators as to the reasons for the failure, and the financial 
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inability of EHR/FFG, to pay the Choice payment falling due in January 2006 

Mr Rollason and Mr Fowler sought to mislead the investigators.   

 

168. The s447 investigators were told that in the period leading up to the due date 

for the Choice payment in January: 

168.1. Senior management at EHR were aware of a worsening crisis at 

Choice.   

168.2. There was a feeling at EHR that, although Choice was approaching its 

resellers (i.e. businesses such as Farepak) and asking them for 

assistance by bringing forward payments, Choice was not taking any 

or any adequate steps to negotiate with the retailers to whom it owed 

money – and, in particular, no or inadequate negotiations to agree a 

deferral of Choice debts were taking place.     

 

169. It was suggested that the tactic that EHR considered was withholding part or 

all of the January payment as a lever to encourage Choice vigorously to 

pursue such negotiations with retailers.  Mr Fowler, in particular, took this 

line; however, he was inconsistent as to whether this was the explanation for 

the partial payment of the £12m, due in January, or whether any decision to 

withhold payment was overtaken by the fact that the Bank was not prepared 

to lend further money to EHR.100 

 

170. Mr Rollason maintained in the s447 interviews that part-payment was a 

deliberate and strategic act on his part, and maintained that EHR could have 

paid the £12.1 million in full if it so wished.101 

 

171. However in interview neither Mr Rollason nor Mr Fowler could point to any 

instance in which Choice were informed of the reasons for FFG’s failure to 
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pay in full, undermining any argument that it was a strategic decision 

designed to influence the actions of Choice.102 

 

172. In his Oral Representations, Mr Rollason explained the part-payment of 

Choice, with an offer of terms as to the balance, as being “part of a package 

to include Choice’s renegotiation of its obligations to retailer creditors 

(including Argos, a meeting with whom was arranged by me to take place on 

1 February).”103 

 

173. Mr Rollason and Mr Fowler have denied that they sought, in either 2007 or 

2008, to mislead the investigators as to the reasons for the failure, and the 

financial ability of EHR/FFG, to pay the Choice payment falling due in January 

2006.  To the extent that there were any inaccuracies in answers provided, 

their position is that such answers were either corrected or true to the best 

of their recollection.104 

 

174. These matters will be explored at trial.  

 

Period following the part-payment and collapse of Choice and up to October 2006 

175. Developments generally from the end of January to the end of March are 

summarised at Burns 1st ¶¶353-473.105 The accounting allegations are 

summarised at Burns 4th ¶¶19-31.106 

 

Collapse of Choice and the consequences thereof 

176. On 30 January 2006 it became clear that the £12.1m payment due to be 

made to Choice that day could not be honoured,107 and the CHAPS payment 
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order was cancelled.108  On 31 January 2006 FFG paid Choice only some 

£6.5m of its £12.1m liability.109 Choice went into administration the same 

day, “as a direct result of two major customers failing to pay their January 

accounts”, according to the joint administrators.110 

 

177. The fact that Choice had not been paid in full by FFG was known to Mr 

Rollason and Mr Fowler contemporaneously, and each of them was involved 

in discussions with Choice on 31 January.111 As to the non-executives: 

177.1. Mr Gilodi-Johnson was told by Mr Hicks on Monday 30 January that 

the £12.1m payment had not been made, and went on to discuss the 

matter with both Mr Fowler and Mr Rollason shortly afterwards.112 

177.2. Mr Johns was informed of the administration of Choice by Mr Gilodi-

Johnson on 1 February.113 

177.3. Sir Clive Thompson learned of the collapse of Choice in a conversation 

with Mr Rollason on 1 February.114 

177.4. Mr Munn’s evidence is that he first learned of the collapse of Choice 

upon reading an EHR board memorandum of 2 February from Mr 

Rollason, dealt with further below (the “2 February Memo”).115 

177.5. The evidence does not suggest that Mr Gillis knew of the collapse of 

Choice before receiving the 2 February Memo, which he discussed at 

the time with Mr Munn.116 

 

178. Once the payment to Choice was missed and Choice collapsed, the 

Defendants knew or should have known that this was because of a lack of 

funding at the time. They should also have known that there was (at the 

least) a very high risk that payment terms would change in relation to any 
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substitute supplier of vouchers and they should have been demanding a clear 

report as to what the effect of the collapse of Choice would mean.  The 

directors should have monitored the position, including requiring appropriate 

financial modelling.  Had they done so, the funding gap identified in forecasts 

by April 2006 would have come to light significantly earlier.  An informed 

process leading to a decision as to whether to continue trading, and if so on 

the basis of what plans, could accordingly have been explored a lot sooner.   

 

179. Broadly, Messrs Rollason and Fowler have claimed (in representations prior 

to the issue of these proceedings and/or in their evidence) that the Choice 

underpayment was not significant because:  

(a) (as referred to at paragraphs 169 and 170 above) it was said merely to have 

been a tactic to force Choice into negotiation with its creditors and/or 

bankers117 (Mr Fowler in this context asserting to the s447 investigators 

that “From memory, we could pay the £12.1 million at the end of 

January”)118 and/or 

(b) it was symptomatic only of a short-term cash flow problem (pending an 

expected positive response from the Bank to the request for a temporary 

increase in the facility) rather than any deeper problem.119   

 

180. The notion that part-payment of Choice was merely a tactic to force Choice 

into negotiation bears no scrutiny, despite Mr Rollason’s assertion that “the 

amount of the payment [made on 31 January] was determined by reference 

to the amount due from Choice to Argos for FFG as part of my strategy to get 

Choice to negotiate with Argos...”.120  For one thing, had the part payment 

been tactical rather than borne of necessity on the Group’s part, one would 

expect that, once it became clear Choice was either not minded or not in a 

position to negotiate with its other creditors and/or bankers to satisfactory 
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effect, payment would have been made in full.  At the very latest, once 

Choice was in administration there would have been no reason on this 

“tactical” basis not to pay the debt in full immediately. 

 

181. As to the suggestion that there was only a short-term cash flow problem, Mr 

Rollason claims that “FFG was only unable to pay Choice in full for one day”, a 

position echoed by Mr Fowler.121  Mr Rollason prays in aid of this argument 

the fact that Choice went into administration on 31 January and that “we did 

not therefore need to ask for the full £5m at the meeting with [the Bank] on 1 

February”.122  To rely on the entering into insolvency of FFG’s main supplier 

as somehow mitigating the failure to pay over £5m to that supplier on the 

brink of its insolvency seems extraordinary.  Furthermore, to see this as an 

answer to the crisis would be blinkered indeed, completely failing to take into 

account the effect that Choice’s insolvency would foreseeably have on the 

future cash flow position of the Group. 

 

182. The evidence of Martin Griffiths, who attended the 20 January meeting on 

behalf of the Bank, does not support the account given by Messrs Rollason 

and Fowler that any indication or comfort was given to them (either at that 

meeting or at any time prior to the part-payment of Choice) to the effect that 

the request for an increase in the facility would be approved or was likely to 

be approved.123  

 

The 2 February Memo 

183. A key document from the period immediately following the Choice failure is 

the 2 February Memo, prepared by Mr Rollason (apparently at the behest of 

Sir Clive Thompson124) on the topics of the cash position and the Family 

Hampers/Choice situation, and distributed to the Board of EHR on that date.  

The first version of this document in evidence is a draft sent by Mr Rollason 
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to Mr Fowler in the early hours of 2 February.  In that draft the version of 

events proposed to be given was that, by virtue of the Bank not yet having 

agreed to extend the facility by the time Choice was due to be paid, “we were 

unable to pay our Choice Vouchers invoice in full”.  The draft went on to say “I 

informed Choice of this and we paid Choice £6.5 million out of a total of £12.1 

million with a payment schedule for the balance”.125 

 

184. The final version of the memo, circulated by email at 14:51 on 2 February to 

Messrs Gillis, Munn, Johns and Gilodi-Johnson, and copied to Mr Fowler, 

painted a rather different picture.  According to this version, the part-

payment of Choice was “to force them to negotiate with the retailers to 

guarantee a longer term solution to the Family [Hampers] problem”.126 There 

was no reference to a total of £12.1m having been due. 

 

185. Mr Rollason concedes in evidence that “with the full benefit of hindsight, I 

agree that I could have made it clearer to the EHR Board that FFG was not 

able to pay the full £12.1m to Choice on 31 January 2006.”127 Mr Fowler, in 

his interview with the AADB, characterised the 2 February Memo (as 

distributed) as putting a “positive slant” on matters.128  In evidence in these 

proceedings he suggests that he did not have time to discuss the memo with 

Mr Rollason but that it went out after Mr Rollason had spoken to Sir Clive.129  

Mr Rollason also says that it is likely he discussed it with Sir Clive in advance 

of distribution130 and says that “The brief I had been given by Sir Clive for the 

Memo was to look forward rather than going back over the chronological 

events”.131 
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186. Surprisingly, as summarised at ¶114 of Burns 4th,132 the non-executive 

directors of EHR who received the memo have expressed themselves as 

having been entirely content with the memo as circulated, and did not make 

any further inquiries of the executive directors in relation to the cashflow 

position of the Group or as to the impact of the collapse of Choice. Sir Clive 

Thompson (whose name does not appear on the circulation list of the memo 

as it appears in evidence, but who is clear in his evidence that he received it) 

says that:-  

“The 2 February memo was straightforward and gave no indication of a 
major crisis, and I therefore was not surprised when I received no calls 
from other members of the EHR plc Board on its receipt by them”.133  

 

187. It is wholly unclear on what basis it could reasonably have been understood 

that the funding gap at the end of January 2006 was a one-off event and 

unlikely to recur.  Nor is it clear why the loss of the major supplier did not 

immediately ring alarm bells and trigger an investigation into the likely 

consequences. 

 

188. Mr Rollason observes that he “did not receive a single call or email from any 

member of the EHR Board querying the contents of the Memo or asking any 

further questions”.134 

 

189. In fact, although the changes made to the memo between its draft and final 

versions do seem to have rendered it significantly less clear on the question 

on the part-payment, there was enough in the version finally circulated to 

put its recipients on notice of a serious situation, the fact that there had been 

a shortfall, and its extent.  It was said in different parts of the memo that “We 

paid Choice only £6.5 million”135 and that “The cashflow shows that we will 
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remain within the increased limit and repay the outstanding £5.6 million to 

Choice by 30th April”.136   

 

190. Indeed, Mr Munn (at least) appears to have understood from the memo that 

“only £6.5 million had been paid to Choice, and that £5.6m was 

outstanding”.137 

 

191. If and insofar as the memo was insufficiently clear, it was incumbent upon its 

recipients to make such inquiries as were necessary in order to gain a full 

understanding of the position.  

 

192. In summary the Secretary of State’s position on this aspect of the case is that: 

192.1. The memo (and draft) reveal the true fact of a £5.6m hole; 

192.2. The memo as circulated was less than full and frank (and Mr Rollason 

and those others of the Defendants who contributed to it merit 

criticism for that); 

192.3. Each of the Defendants failed to address the implications for the 

Companies of (a) the lack of £5.6m in funding terms and (b) the loss of 

FFG’s major supplier. 

 

193. There ought to have been immediate modelling of whether the deficit of 

some £5m experienced in January 2006 would be repeated or worsened in a 

year’s time, and also as to whether the change of trading conditions after 

Choice’s collapse would have affected matters (by, for example, bringing a 

cash “squeeze” forward in time).  

 

194. On the latter point, Mr Rollason has said that it was not known (until about 

April 2006 when agreement was reached with Grass Roots) upon what terms 
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any replacement voucher would be supplied.138 However, the 

contemporaneous evidence shows (as summarised at Burns 4th ¶¶120-

138139) that even the earliest discussions with possible replacement voucher 

suppliers were premised on the basis that payment for vouchers would be 

required in advance of issue/delivery of the vouchers, and that FFG was not 

even attempting to negotiate deferred payment terms.  There is no good 

reason why modelling on the basis of upfront payment should not have 

begun as early as February 2006 (when Mr Gilodi-Johnson was in discussions 

with Provident about the supply of a voucher on upfront payment terms)140 

and no good reason why all of those who saw the 2 February Memo should 

not have been demanding to see the results of such modelling.   

 

195. Sir Clive’s position is that he learned at the EHR board meeting on 1 March 

(and from reports produced for that meeting) that “the cumulative effect of 

[the collapse of Choice and of Family Hampers141] was to undermine the 

confidence of the voucher market. Voucher suppliers were becoming 

increasingly reluctant to supply vouchers on credit terms of payment after 

proof of redemption”.  In fact, as referred to at paragraph 194 above, there is 

nothing in the contemporaneous evidence to suggest that FFG even 

attempted to negotiate a new voucher agreement with such terms, after 

Choice’s collapse. 

 

196. The directors with the most direct knowledge of the terms being discussed 

with possible replacement voucher providers were Mr Gilodi-Johnson, who 

took the lead on finding a replacement supplier following the collapse of 

Choice, and Mr Rollason and Mr Fowler, to whom he reported as to the 

progress of those discussions.  However, at the EHR board meeting on 1 

March 2006 each of the non-executive directors of EHR learned from the 
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CEO’s report that it was likely the credit terms enjoyed on Choice vouchers 

would not be available from a replacement voucher.  Mr Gillis says in 

evidence that: 

“When this was discussed in the meeting, this was presented as 
effectively bringing forward EHR plc’s period of maximum borrowings 
by three months to October 2006.  There was no indication at this 
stage that there was any risk of the cash requirement exceeding the 
Facility in the future”.142   

 

197. There is no suggestion by any of the non-executive directors that before 1 

March they had been led to believe that a replacement supplier might be 

found matching Choice’s terms, or that any of them had asked the question. 

Further, there seems to have been little urgency applied to the situation after 

the 1 March meeting and leading up to the next EHR Board meeting on 22 

March at which the position was reiterated.  It is the Secretary of State’s case 

that each of the non-executive directors of EHR was on notice of sufficient 

information at all times after the circulation of the 2 February memorandum 

that their failure critically to analyse the position with regard to the need for 

a new voucher provider (and the likely consequences of such new 

arrangements) falls to be criticised. 

 

198. In due course FFG signed a new voucher supply agreement with Grass Roots 

on 7 April 2006, on terms requiring upfront payment for vouchers.143 The 

negotiations which took place prior to this date, both with Grass Roots and 

with the other possible providers who were approached, are summarised at 

17-139 of Burns 4th. 

 

199. The Secretary of State’s case, in summary, is that each of the directors of EHR 

(and each of the directors of FFG), caused or permitted EHR and/or FFG, as 

the case may be, to trade at the unreasonable risk of creditors, including, 

without limitation, Savers in February and March 2006.  In broad terms each 
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was under a duty to monitor and control the lending by FFG to EHR and EHR’s 

ability, including prospective ability, to repay it, and/or to take adequate 

steps to address the risk of non-payment and each of them failed to do so 

adequately or at all.  

 

200. There have been suggestions by the Defendants that it was not possible to 

predict or forecast the likely impact of the Choice collapse until the end of 

March 2006 and that this limited the ability of the board of EHR to begin to 

address the issue.  Mr Rollason, in his Oral Representations, said that:144 

“Only once an acquisition of Family Hampers, the scope for an alternative 
voucher supply and the possibility of a sale of Farepak to the Park group had 
been examined in February and March could the impact of the Choice collapse 
on FFG and then the Group be calculated.” 

 

201. Substantially the same point has been made by many of the Defendants in 

their evidence.145 

 

202. While the precise impact on FFG of the Choice collapse could perhaps not be 

calculated with accuracy in February/March, nevertheless projections on 

various bases could have been prepared.  The knowledge of those within the 

Group of the Farepak business and the environment in which it operated 

were such that the position said to have been understood only in April was 

one that in February could have been foreseen with some certainty. 146  In 

this context see the evidence of Mr Faull. 

 

203. There was every reason to believe that a cash flow crisis regarding the 

Christmas 2006 savings cycle would be experienced and that it would be at 

least as bad as, if not worse than, that which had been experienced in 

January 2006.  Further, there was every reason to believe that there was a 
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serious risk that the crisis would be brought forward by some months.  

Indeed, the limited steps that were taken during February and March (e.g. in 

considering the suggestion minuted in the EHR 1 March board meeting of a 

sale of FFG and the decision to approach Park “with our price”) themselves 

reveal a tacit awareness that something had to be done to meet the problem 

that had emerged in January 2006 both in terms of the failure of Choice but 

also in terms of the inability of the Group to make in full the payment due to 

Choice. 

 

204. At least in broad terms the funding requirement spike, or the serious risk 

thereof, should have been foreseen by the Defendants early on after the 

collapse of Choice.  Given that urgent steps needed to be taken to address 

the position, the steps that were taken were simply too few and too slow.      

 

205. The Secretary of State’s case is that: 

205.1. Each of the Defendants should have been aware of (or, if not aware, 

should have asked about) the relevant key terms and conditions of 

the Choice relationship and their significance, at the latest upon 

learning of the collapse of Choice; 

205.2. the leaving of the issues of borrowing levels and possible solutions 

until a board meeting at the end of April was unreasonable; 

205.3. the Defendants failed adequately to monitor and control the 

Company’s financial position. 

 

206. The Defendants have denied that their conduct in this period is to be 

criticised and have asserted, variously: 

206.1. that the Group’s cashflow difficulties in late 2005 and early 2006 were 

of a short-term and manageable nature;  

206.2. that it would have been precipitate and prejudicial to creditors to 

cease to trade; 

206.3. (as to the non-executives) that they were entitled to, and did, rely on 

the executive directors to manage the position. 
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206.4. that, in the short term at least, the demise of Choice was “largely a 

non-issue for EHR and FFG”,147  

206.5. that the 2 February 2006 memorandum neither did nor should have 

raised any alarm bells given that Choice was simply a supplier to a 

subsidiary of EHR;  

206.6. that there needed to be time to assess the impact of the Choice 

collapse as regards provision of alternative vouchers, and 

206.7. that there was a reasonable expectation that the Bank would make 

more funds would be available to cover a funding gap.    

 

207. However, none of these matters excuses any failure to investigate what had 

happened at the end of January 2006 and EHR’s inability to pay Choice in full 

and on time in accordance with the applicable contractual terms both then 

and in the future and to monitor and control the position going ahead. 

 

208. The non-executive directors maintain that they were not aware of the 

situation as it unfolded regarding the payment due to Choice at the end of 

January 2006 except to the extent of the 2 February 2006 memo.  Most of 

the matters apparently relied upon in this context go to the position as at 2 

February 2006 and looking forward.  As such they do not explain why prior to 

this date these directors (a) were not informed of the position by those who 

did know (which the Secretary of State asserts they should have been) and 

(b) why, with the knowledge that they had, they did not make rigorous 

enquiry to find out the position.  The main elements apparently relied upon 

as regards the position prior to 2 February are that Choice was a supplier to a 

subsidiary company and that Mr Hulland never considered it necessary to 

draw the terms of supply by Choice to their attention.  

 

209. The significance of Choice to the Group, and the significance of the funding 

problem which had emerged well before 31 January 2006, were matters that 
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were so significant that they were or should have been known to all the 

directors of each of EHR and FFG, who in the circumstances were under a 

duty to make relevant enquiries.  It was, or should have been, fairly obvious 

that:  

209.1. even leaving aside any change in credit terms afforded by any 

replacement  voucher provider a funding gap, as experienced in 

January 2006, would be highly likely to recur in relation to the 

Christmas 2006 savings cycle, and moreover 

209.2. a highly likely outcome of the Choice collapse was that the same sort 

of creditor terms would not be available as before, and that 

accordingly any funding crisis would be accelerated from January to 

the autumn of the year before. 

 

210. Each of these matters should have been investigated further by each of the 

Defendants. 
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Allegation regarding FFG’s 2005 accounts 

211. By Burns 4th, the Secretary of State made a new allegation (with constituent 

parts) against Mr Rollason and Mr Fowler in relation to the approval in 

February 2006 of the financial statements of FFG for the year ended 28 April 

2005 and the information provided to the auditors in the aftermath of the 

part-payment and collapse of Choice.148  The allegation was put concisely and 

in a self-contained manner, based on documents already in evidence and (to 

a significant extent) admissions made by the relevant directors themselves, 

with a view to its addition at a relatively late stage in proceedings not 

requiring a further round of evidence in order to deal with it, which would 

potentially threaten the trial date. 

 

212. At the hearing on 2 April 2012, upon an application by Mr Rollason and Mr 

Fowler to prevent the Secretary of State from proceeding with the new 

allegation, the Judge refused the application but directed that the Secretary 

of State provide particulars of what the consequences of the conduct 

complained of are said to have been, with expert evidence to follow first 

from the relevant Defendants and subsequently on behalf of the Secretary of 

State.   

 

213. The Secretary of State’s position is that the allegation as made in Burns 4th 

was cogent and coherent, and that there is no need in disqualification 

proceedings for the consequences of alleged conduct to be either alleged or 

proved in order to make out unfitness based upon that conduct. 

 

214. Nevertheless, and with the Secretary of State’s position expressly reserved as 

to the point made at paragraph 213 above, particulars were filed, as directed, 

on 10 April 2012 of the range of consequences flowing from the matters 

complained of.149  The Secretary of State’s position is that the allegation 
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which was already strong (by virtue of being based on admissions) is further 

strengthened by the new material filed on behalf of the Secretary of State.  

 

215. Put shortly, the crux of the allegation is that the collapse of the major 

supplier and the funding gap of £5.6m which had arisen in January 2006 were 

obvious matters to consider in the context of signing off the 2005 accounts, 

and that the conduct of Mr Rollason and Mr Fowler in not properly 

considering them, causing the FFG Board to consider them, or putting the 

auditors in a position to consider them, merits criticism.   

 

216. The evidence from the relevant directors to the AADB seems to have been 

that neither the FFG board as such, nor Mr Rollason and Mr Fowler 

personally, considered these points at all,150 though Mr Fowler  attempted to 

suggest that there were available various pieces of evidence to support the 

signing off of the accounts.151 

 

217. The evidence from the auditors to the AADB is that the failure by FFG to pay 

Choice in full at the end of January was a significant post balance sheet issue 

for the purposes of its 2005 accounts,152 and that neither that failure to pay a 

debt as it fell due nor the administration of Choice, FFG’s major supplier,  

were known to the auditors at the time they signed off the audit report on 13 

February 2006,153 despite Ernst & Young having in February sent a team out 

onsite in order to perform completion procedures,154 including updating the 

post-balance sheet event review last performed in December 2005.155 

 

218. The evidence in rejoinder of Mr Rollason and Fowler was supposed to be filed 

and served by 4pm on Thursday 26 April, subsequently extended to 4pm on 
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Friday 27 April.  In fact the affidavits (in final draft) were received on Friday 

night but the exhibit of Mr Rollason, in excess of 300 pages, was only 

received on the morning of Sunday 29 April.  Their expert’s report was 

supposed to be received by the same deadline but was only received at 

11.13pm on Friday 27 April.  This skeleton does not deal with the expert 

evidence position as the Secretary of State still has to file his expert evidence.  

 

219. As regards the facts and in their recent evidence: 

219.1. Mr Fowler and Mr Rollason assert (which was obvious from the 

evidence and never contested) that a lot of work was done on the 

draft accounts prior to January/February 2006.  This is irrelevant to 

the allegation which focuses on the circumstances in which they came 

to be finalised and signed as they were in February 2006, within a few 

days after the significant failure to pay Choice and the subsequent 

collapse of Choice;  

219.2. Contrary to the suggestion made by Counsel for Mr Rollason and 

Fowler at an earlier hearing, the affidavits do not even suggest that 

the auditors, Ernst & Young, were informed of the relevant matters.  

Instead Mr Rollason asserts that there was no need to inform them. 

 

220. As to Mr Fowler:  

220.1. He asserts that, as the accounts relate to a period before he was a 

director, and as he “was not involved in” their preparation (nor did he 

sign them off), he cannot be held responsible in respect of any 

shortcomings in them.156  The Secretary of State says that this is 

inconsistent with his responsibilities as a director, especially given the 

state of knowledge which the Secretary of State says that he had; 

220.2. He says (implicitly) that the board of FFG did not consider or approve 

the accounts.157  However the Secretary of State says that in any 

event he was aware that the process was going on and was fully 
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cognisant of the key facts relied upon as being matters that should 

have been properly considered (indeed he also asserts that he did 

consider them). 

 

220.3. He (rather inconsistently) asserts that he did nevertheless consider 

going concern and post balance sheet event issues.  The failure to pay 

Choice was, he says, not material because it was a “one day” event 

and there was an expectation that the bank would lend a further £5m 

but Choice unexpectedly went into administration so there was no 

need for that borrowing, not least because it was felt that a deal could 

be struck with the administrators.158 As regards replacement 

suppliers, he was aware that other suppliers were available and was 

dependent on others to investigate the position and no-one raised 

any concerns.159  There was in addition a cash flow prepared though 

to June 2006 showing no problems. 

 

220.4. As regards the matters in the preceding sub-paragraph the Secretary 

of State says that:  

(1) a cash flow to June (which did not cover the next 12 months from 

approval of the accounts nor the crucial dates in the autumn of 

2006 (if supplier terms changed) or January 2007 (if supplier 

terms did not change)) was not the material information required;  

(2) the non-payment of Choice revealed a hole in the finances of the 

Group.  This was not a “one day” event.  Further, to rely on the 

insolvency of the creditor, brought about in part by non-payment 

by the Group, which meant the debt did not have to be paid as 

and when it fell due, as a factor demonstrating solvency is 

extraordinary; 

(3) Mr Fowler’s evidence regarding his consideration of a new 

supplier is extremely weak and does not demonstrate that it was 
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proper to proceed on the basis that he did (if that is what he did 

do). 

 

221. Mr Rollason makes similar points to Mr Fowler’s on the substance of the 

matter.  Additionally however, and as regards the board approving the 

accounts, he asserts the fact that they were copied into drafts of the same on 

31 January (and earlier sent drafts on 13 January) as a good enough reason 

for his “belief” that all the board members had given their approval, properly, 

to him signing the balance sheet and on behalf of the board (even though 

one of the key factors of information he relies upon, the 2 February 

memorandum, was not apparently made available to some of those board 

members).160  The Secretary of State contests his case. 

 

The FFG Board: failure to consider projected funding gap for 2006-7 

222. By early April 2006, EHR’s forecasting system was projecting a prolonged 

funding gap in late 2006-early 2007.  As set out at ¶¶495-496 of Burns 1st,161 

Mr Rollason and Mr Fowler jointly produced a paper dated 7 April 2006 for 

the EHR Board, showing an excess funding requirement for the six months 

October 2006 to March 2007, with a peak excess requirement of some £15 

million in November 2006.162 

 

223. A very serious matter, in the Secretary of State’s submission, is the failure of 

the FFG Board to consider the implications of this projected funding gap in 

the Group effectively until a board meeting on 24 July 2006.163  This failure 

was apparently caused by Messrs Rollason, Fowler and Gilodi-Johnson each 

failing in terms to inform the other members of the FFG board of that gap 

and the proposed remedies prior to this date.  It may be said with some 

justification that each of the directors of FFG was on notice of the position 

well before that meeting by reason of the stock market announcement made 
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by EHR on 30 June warning of the risk that the Group’s autumn working 

capital requirement would exceed current facilities.164  By that time of that 

announcement, FFG Savers’ funds received for the 2006 cycle amounted to 

some £23.3m.  

 

224. As regards the position prior to 30 June Mr Gilodi-Johnson, at least, accepts 

that the directors of FFG other than himself and Messrs Rollason and Fowler 

were in effective ignorance of the projected funding gap.165  He says that this 

position reflects the way the Group operated because in effect those three 

(or even Mr Rollason and Mr Fowler alone) were the real decision makers.166   

This demonstrates a serious breakdown of proper corporate governance. 

 

225. This failure on the part of FFG directors, who were also directors of EHR, to 

have the matter properly discussed at FFG board level is inexcusable and a 

very serious failure.  It is telling that Mr Hicks’ reaction almost immediately 

after the relevant board meeting was that the FFG board ought to seek 

reassurance from EHR that legal advice had been taken confirming that FFG 

had not been trading wrongfully or whilst insolvent, and that failing such 

reassurance FFG ought to take independent legal advice (see his e-mail of 26 

July)167.  The position is confirmed by (e.g.) the seeking by Mr Rollason and 

Mr Fowler of insolvency-related advice from Macfarlanes, given by reference 

to FFG’s position. This was apparently done without telling the board of FFG 

either when the advice was sought or immediately after it was received in 

draft on 7 July.168 

 

226. Further, the other board members of EHR were at fault.  FFG was their 

subsidiary which at various times they were seeking to dispose of as an asset.  

It was also a major creditor.  Given the obvious issue of conflict between 
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directors who were both directors of EHR and FFG (in representations certain 

directors of EHR suggested they could not be expected to ensure FFG 

considered the point properly because that would damage EHR’s position), it 

should have been obvious for EHR directors to check that that conflict had 

been dealt with and that FFG were receiving appropriate advice or that they 

were at least considering the position properly.   

 

227. Whenever the point arose the directors of EHR received information about 

FFG as a group company and (not surprisingly) there is an absence of any 

reference to the position of FFG’s board on the funding gap issue and the 

proposed solutions.  That absence is a cogent reason why the EHR non-

executive directors could not reasonably have assumed that the FFG 

directors were au fait with the position and dealing with it. 

 

228. This matter is serious because, had FFG been able to consider this matter 

before the cycle was well underway, there was a chance they could have 

considered FFG’s interests more carefully and taken steps to minimise losses 

to that cycle of Savers.  By July so much money had been brought in that the 

dynamics had changed significantly, because by then a decision had to be 

taken as to how to balance the existing £23m or so of Savers (at the end of 

June) with the risks to new Savers’ funds coming in.  All of this arose against a 

background where the money was not specifically assisting FFG in its business 

at all, but rather being used to keep the overall Group afloat.  

 

April – October generally 

229. In this period, unlike the earlier periods, there is little direct issue about what 

the Defendants knew or ought to have known.  The question is whether the 

knowledge and information that they had was sufficient to justify them in 

permitting the Companies to trade on as they did, with ever increasing 

Savers’ funds coming in, and with options being considered largely one by 

one rather than in parallel.  To some extent, it appears that Mr Rollason was 
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relied upon to get on with things and that increasingly his reports that 

various options were realistic were simply accepted at face value.  Certainly 

there is little if any evidence in board minutes (and little if any detailed 

evidence in answer) to the contrary.  The rigorous testing, taking of outside 

professional advice and critical evaluation (e.g. of the likely profile of Savers’ 

funds coming in), that ought to have been taking place and which were 

demonstrated in Re Uno plc, were conspicuously lacking. 

 

230. Developments generally from April to the end of June are summarised at 

Burns 1st ¶¶475-647.169 

 

231. Developments generally from July to the end of August are summarised at 

Burns 1st ¶¶648-865.170 

 

232. Developments generally in September and October are summarised at Burns 

1st ¶¶866-1018.171 

 

Rights issue: April-July 2006 

233. From late April 2006, EHR (with the assistance of ABN Amro’s Hoare Govett 

arm) explored the possibility of a rights issue.  There is a conflict of evidence 

as to how optimistic ABN/Hoare Govett either were or expressed themselves 

to be from time to time, which will have to be resolved at trial. 

 

234. The first substantive contact appears to have been a meeting on 19 April, 

which was followed by the provision on 21 April of financial information by 

Mr Fowler which, for the first time, alerted ABN to the size of the funding 

gap.172  
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235. By 9 May ABN, having met HBOS (with Messrs Rollason and Fowler present), 

were of the view that 31 July 2006 was a “line in the sand”; the Bank (who 

brought to the meeting their credit risk manager and PwC) made it clear that 

there would be no increase in the Facility available at this quarterly review 

date to avoid the forecast breach, so that by 31 July either a rights issue 

would have to be launched or an announcement would be required.173 

 

236. On 16 May, John Garrad-Cole of ABN sent to Mr Rollason and Fowler a 

generic rights issue timetable, commenting that “You will see that this 

assumes seven weeks to impact – that preparation period could be shortened 

marginally, but only by a week or so”.  Given the “line in the sand” date of 31 

July, there was very little room for manoeuvre. 

 

237. A key issue for this period is why the possibility of bridging finance was not 

explored, even if only to cover any delay in concluding the rights issue and/or 

if not as a bridge to fill the whole if a rights issue failed.   

 

238. The Defendants have suggested that to explore bridging finance in parallel 

with exploring a rights issue would or might have prejudiced a rights issue.174  

However, it should be borne in mind that it was the Hoare Govett rights issue 

team who introduced the Group to ABN’s Global Debt Restructuring “GDR” 

team; Mr Garton’s evidence is that “our meeting with HBOS on 9 May 2006 

had crystallised the need to involve debt experts, particularly as a result of the 

credit risk manager and PwC having been present”. 

 

239. Indeed, David Farrow of the GDR team observed in an internal memorandum 

on 6 June 2006 that it was EHR (rather than ABN) which wished to avoid any 

exploration of alternative financial restructuring and had warned ABN off 

that track for fear that it “may spook HBOS”.  Mr Farrow’s concern at the 
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time was that if discussions on discount debt/equity conversion were left 

until after any equity route had failed, “at that stage, we may be too late”.175 

 

240. The evidence of Martin Griffiths and Fraser Kelly of HBOS is that, far from the 

Bank being alarmed by the prospect of options being explored in parallel, 

that was precisely what the Bank was advising the Group to do.176  Indeed, 

Fraser Kelly had written to Mr Rollason with precisely that message as early 

as 27 April 2006, saying177:- 

 “As the Rights Issue proposal is by no means certain to produce the 
desired result, the Bank expects the Board, the shareholders and the 
Company’s advisors to consider the full range of alternatives that may be 
open to them to mitigate the funding issue. This includes, but is not 
limited to: 

1. The raising of new third party equity, even if this has a significant 
dilutory effect upon the holdings of the existing shareholders; 

2. The sale of the business as a whole or in part; 
3. A full refinancing of the business, and 
4. The raising of mezzanine/subordinated funding.”  

 

241. This letter was circulated to the EHR board and discussed at their board 

meeting on 4 May attended by each of the Defendants; the minute shows 

that the board rejected the parallel approach called for by the Bank because 

“for a rights issue to succeed a clear message is required.”178  

 

242. As time went on, the Bank became concerned that the lack of progress on 

other funding options might have been directed at putting pressure on the 

Bank to reconsider its refusal to provide additional funds, as a result of which 

a letter was sent to Mr Rollason on 28 June reiterating the Bank’s firm stance 

on this issue.179 
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243. PwC were also pressing for the exploration of debt solutions, rather than 

awaiting the outcome (or abandonment) of the rights issue.  As early as 8 

June a concern was raised by PwC with David Farrow as to why “outside” 

financing was not being sought in case it was required.  He reported back the 

same day to Mr Fowler saying “I have explained that we will do this if 

required but only after consultation with you”.180 Mr Farrow’s evidence is that 

he had been instructed by Messrs Rollason and Fowler not to look for outside 

funding, and that he was frustrated at the position “in light of the time 

sensitive nature of our assignment”.181   

 

244. Again on 16 June, David Farrow of ABN e-mailed Mr Fowler (who forwarded 

the e-mail to Mr Rollason) reporting a conversation with PwC in which they 

had asked for an update on progress with a proposed debt solution.  Mr 

Farrow reported that, as requested by Mr Fowler, he had been “non 

committal” on the appetite for a cash solution within ABN.  It emerged from 

the conversation that it was common ground as between Mr Farrow and PwC 

that “a debt solution is likely to be difficult”.182 

 

245. Even if there is any force in the argument that there were valid reasons for 

avoiding an overlap of approach in order to protect the prospects of a rights 

issue, it can only be a question of degree. By 19 June (some four weeks 

before the proposed rights issue was formally abandoned), ABN had been 

given permission by the Group to consider the possibility of raising finance 

from alternative debt providers (but not yet permission to approach 

them).183 Following a conference call on 21 June between ABN on the one 

hand and Messrs Rollason and Fowler on the other,184 on 23 June Mr Fowler 

provided GDR with signed authorisation to approach third parties.185 
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246. On 27 June ABN personnel attended part of the EHR board meeting (at which 

each of the Defendants was present) and advised the directors “that the 

current multi-pronged strategy of raising the funds through equity, voucher 

provider and mezzanine finance should continue”.186 

 

247. It is clear that Mr Rollason and Mr Fowler were actively involved in 

discussions regarding the proposed rights issue (and indeed the move 

towards seeking debt finance) and not only had knowledge of the relevant 

facts and matters but were the direct contacts with the outside advisers.   

 

248. Mr Gilodi-Johnson’s evidence is that he was not directly involved in 

progressing the rights issue but that he was kept updated on its progress by 

Mr Rollason and Mr Fowler.187 He was also present, with Mr Johns, at a 

meeting with ABN on 10 May 2006 referred to at paragraph 250 below. 

 

249. Mr Gillis says that “all of us on the EHR plc Board took the view that a rights 

issue carried a high chance of success”.188  He also says that the decision not 

to pursue several options in tandem was taken “quite deliberately and for 

sound commercial reasons”, saying among other things that “the pursuit of 

mezzanine finance would have damaged shareholder confidence in a growth-

based rights issue”.189 

 

250. Mr Johns had full information as to what was proposed and indeed took the 

proposal to the Johnson family in early May 2006 for their agreement.  He 

has said that before having spoken to ABN he believed that a rights issue 

should succeed on the basis of normal market conditions (regarding ABN’s 

assessment on 28 April that the rights issue was “challenging” as a means for 
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them to justify their fees) but that after meeting ABN (with Mr Gilodi-

Johnson) on 10 May 2006, and understanding that the business review 

commissioned by HBOS was from a PwC recoveries partner, he regarded the 

rights issue as a “rescue” rights issue.190 

 

251. Mr Munn’s evidence is that, based upon the reports made to the EHR Board 

at the 31 May 2006 board meeting, he was “confident that a rights issue was 

the most likely, workable and appropriate solution to the EHR Group’s cash 

requirements”.191 As to the lack of concurrent pursuit of options, his position 

is that rumours that a debt solution was being pursued would have “fatally 

undermined the rights issue”, and that “the pursuit of the rights issue was a 

very complex matter, and the finite resources available meant that it was not 

possible for management to do more than pursue the rights issue while 

simultaneously overseeing the management of a series of sophisticated retail 

businesses”.192 

 

252. Sir Clive refers to ABN having been confident, and says that he expressed the 

view to Mr Rollason that to pursue other options simultaneously with the 

rights issue would have been regarded as a sign of desperation and 

undermined confidence in the rights issue.193 

 

253. Generally, the non-executive directors do not complain of having been 

excluded from information as to the prospects and/or progress of the rights 

issue, though there are complaints that the tone of advice from ABN changed 

suddenly and unexpectedly in late June.194 Mr Rollason’s evidence is that 

both he and Mr Fowler  were “rendered almost speechless” by the news on 

21 June that ABN considered a right issue for £20.2m was no longer 
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achievable, irrespective of market conditions.195  Mr Johns does not purport 

to have been quite so surprised by the development, saying “from about the 

middle of June 2006, the various signals I was receiving were less positive 

about its prospects.  The markets had been unsettled.  I became aware 

around 21 and 22 June 2006 that no meetings with new institutional investors 

were taking place, as had been planned.”196 

 

254. Alexander Garton (formerly of ABN/Hoare Govett) gives evidence that the 

directors had no basis for being surprised by what Hoare Govett reported on 

21 June.197  He says that when ABN first had discussions with the Group with 

a view to a rights issue (on 19 April 2006) the position as presented to ABN 

was that there was only a potential funding gap, and that this was dependent 

on the outcome of negotiations with alternative voucher providers.  The 

factual picture as thus presented to ABN is extraordinary in the light of: 

254.1. The fact that FFG had signed a contract with Grass Roots on 7 April 

(and there is no evidence that there were ongoing negotiations with 

alternative voucher providers for the Christmas 2006 cycle), and 

254.2. The fact that, also on 7 April, Mr Rollason and Mr Fowler had 

prepared a funding paper showing an excess funding requirement for 

the six months October 2006 to March 2007 (see paragraph 222 

above). 

 

255. As to the  feasibility of a right issue (and the basis upon which that was 

assessed by ABN), Mr Garton’s evidence includes the following:- 

255.1. At the initial meeting held between ABN and Messrs Rollason and 

Fowler to discuss a potential rights issue, ABN’s “finger in the air” 

assessment of the feasibility of the proposed rights issue, based on 

the information available to ABN at the time, was 7 out of 10.198 
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255.2. It was not until Mr Fowler provided financial information by email on 

21 April that the size of the peak funding requirement became clear 

to ABN, being £17.8m above the existing HBOS facility as opposed to 

£5m as they had been told at the meeting on 19 April.199 This was 

likely to affect ABN’s assessment of the feasibility of a rights issue.200 

 

255.3. ABN’s assessment by its first draft funding paper circulated on 25 April 

2006 was that an equity issue suitable to the current requirements of 

the company, new investors and the Johnson family would be “very 

hard to achieve”.201 

 

255.4. The final funding paper stated that raising £20.2m through a rights 

issue would be “very challenging” – it would be very difficult to 

achieve but if Hoare Govett had thought it unachievable they would 

have said so.202 

 

255.5. Hoare Govett’s recommendation (contrary to what Mr Rollason 

says203) did not fundamentally change from the first draft to the final 

funding paper which went to the EHR Board as part of the board pack 

for the 4 May 2006 meeting.204 

 

255.6. Contrary to what is contended for by Messrs Gillis205 and Johns206 and 

Sir Clive Thompson,207 it is not the case that the assessment of the 

rights issue as “challenging” was a means of Hoare Govett seeking to 

justify their fees.208 
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255.7. Contrary to what Sir Clive Thompson suggests,209 Hoare Govett’s view 

that the rights issue did not need to be fully underwritten was not a 

reflection of confidence in the rights issue but rather of the 

shareholding structure of EHR and the need to “pre-place” stock with 

new investors.210 

 

255.8. The rights issue paper prepared by ABN on 28 April 2006 and the 

conversations Hoare Govett had with (primarily) Mr Rollason and Mr 

Fowler thereafter “do not accord with” the confidence which Sir Clive 

Thompson claims to have had in the rights issue up to early July.  It 

was clear from the outset that the Johnson family did not have a 

sizeable amount of money to put up in order to support a £20 million 

rights issue, which is inconsistent with Sir Clive’s claim to have been 

surprised to learn of this in early July.211 

 

255.9. ABN’s optimistic view at the meeting on 19 April was superseded after 

Mr Fowler’s provision of financial information on 21 April by an 

assessment that the rights issue was very challenging, and the 

situation only became more negative thereafter.212 

 

256. Certain of the Defendants place reliance on Numis as a replacement for 

Hoare Govett in advising and procuring a successful rights issue and Numis’ 

(supposed) confidence in the position as a justification for thinking the rights 

issue would have succeeded.  The evidence of Mr Hemsley of Numis in this 

connection points to a generally over-optimistic and unrealistic approach by 

Messrs Rollason and Fowler and Sir Clive Thompson, particularly in relation to 

what took place at a meeting he had with them on 27 June 2006 at which 

each of those Defendants refers to having “shaken hands” on a proposed 
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rights issue.213 This account is straightforwardly denied by Mr Hemsley, who 

says in his evidence that “It is simply not true that I shook hands on a rights 

issue”,214 and goes on to say:- 

“I do not understand how the directors of EHR could have thought that I 
had made a firm commitment on behalf of Numis to proceed with the 
proposed rights issue.  I made no such commitment. Indeed, at the time 
of the meeting on 27 June 2006 only limited preliminary due diligence had 
taken place. To have made a firm commitment at that stage without 
going through our governance processes is simply not how our firm has 
operated or does operate (and indeed would run counter to the systems 
and controls requirements of our regulators).”215 

 

257. Even in the account of the 27 June meeting which was reported back to the 

EHR board on 3 July there was an important caveat in Mr Hemsley’s reported 

response, namely that the ability to raise the necessary funds was “subject to 

market conditions”.  Further, it was made clear to Mr Fowler when he met 

Iain McDonald of Numis on 28 June to discuss the “financials” that the 

submission of a report to the New Business Committee was a condition of the 

acceptance process.216  In any event, any optimism which the relevant EHR 

directors took away from their dealings with Numis was necessarily short-

lived, in that on 30 June Numis rejected the invitation to become EHR’s 

broker.217 

 

258. This has been portrayed by a number of the Defendants as one of several 

examples of an unexpected and unforeseeable volte face by a third party 

having dealings with EHR/FFG. 

 

May-June: market announcement required? 

259. On 25 May 2006, in the course of their work with a view to a possible rights 

issue, ABN advised that the Board of EHR ought to take legal advice from 
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Macfarlanes as to whether an announcement to the market was required in 

the light of the state of affairs at the Group.218  ABN considered the judgment 

to be “finely balanced”.  Although EHR’s board did resolve at its meeting on 

31 May to take such advice, it had not apparently been sought by 5 June 

when ABN referred the point direct to Macfarlanes.219   

 

260. The advice given by Macfarlanes the same day, to the effect that an 

announcement was not required at that stage, is curious in that it appears to 

be premised on the basis that no binding agreement had yet been reached 

with a new voucher supplier (when in fact such an agreement had been 

reached with Grass Roots in early April, which agreement Macfarlanes had 

been involved in considering before it was signed) and that therefore “it is 

not yet known whether the supplier will insist on payment for the vouchers in 

advance”.220   

 

261. Moreover, although FFG did at a meeting on 15 June 2006 attempt, 

unsuccessfully, to negotiate improved terms with Grass Roots, there is no 

evidence to suggest that as at 5 June there was any suggestion from either 

side that the requirement for upfront payment (which had been taken as 

read throughout the pre-contractual negotiations) might be open for 

renegotiation.  Indeed, given that there was a binding contract in place, it is 

hard to see what FFG could in June 2006 have offered Grass Roots as a quid 

pro quo for Grass Roots permitting a variation of that contract which would 

have meant it offering credit to FFG on vouchers supplied, or on what basis 

FFG might have thought there was any prospect of such a variation.   

 

262. The assertion by Mr Rollason that “as it turned out, the ultimate offer from 

Park was for deferred payment for its multi-retailer vouchers, i.e. exactly the 
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same terms as Choice had provided”221 is no answer to the point; the Park 

deal proposed much later in the year was part of a wider rescue plan 

involving (amongst other things) a buyout of the assets of FFG, and not an 

arm’s length commercial deal for the supply of vouchers. 

 

263. The evidence of Peter Johnson of Park is telling in this regard.  Park was FFG’s 

main competitor and a provider of multi-retailer vouchers in its own right.  

Mr Johnson, who has been a director of Park for over 40 years, says in his 

evidence: 

“As far as I am aware, at the time there was nobody else in the market 

who offered the terms which Farepak previously enjoyed with Choice (i.e. 

payment on redemption of the vouchers) and I believe that the prospects 

of anyone offering replacement vouchers on the same terms were nil.  We 

certainly would not have done so.”222 

 

264. These matters are dealt with at Burns 4th ¶189-197, and the evidence of the 

Grass Roots personnel filed on 15 February 2012 is supportive of the 

Secretary of State’s case in this regard.223 

 

265. Although Mr Fowler was party to the emails from ABN suggesting that advice 

be sought on the point, Macfarlanes appear to have come to their 

understanding of the factual position as a result of a telephone conversation 

with Mr Rollason on 5 June.224  The fact that they advised on the basis they 

did suggests that: 

265.1. EHR (by Mr Rollason) did not give accurate factual instructions for the 

purposes of seeking the advice given on 5 June, and 

265.2. Macfarlanes (who saw the Grass Roots agreement in early April, at 

least in a late draft form) did not take sufficient care to ensure that 
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they had accurate factual instructions upon which to give the advice 

they did give. 

 

Each of these propositions undermines the claims of the Defendants that the 

advice which they took from Macfarlanes from time to time could properly 

be relied upon by them for the purposes of deciding to continue trading. 

 

266. The Macfarlanes advice regarding the issue of an announcement was 

referred to at the EHR board meeting of 27 June 2006 (at which each of the 

Defendants was present) and Mr Fowler was asked to circulate it.225  Prior to 

that it is not clear whether any of the directors other than Mr Rollason and 

Mr Fowler had followed up the position as to professional advice on the need 

for an announcement, following the resolution of the board to seek such 

advice at its meeting on 31 May.226 

 

267. On 28 June Hoare Govett advised EHR by telephone that it was required to 

make a market announcement, and Ranald McGregor-Smith (the lead on the 

Hoare Govett team) threatened Hoare Govett’s resignation as broker unless 

an announcement was made.227 

 

268. A market announcement was eventually made on 30 June 2006, over a 

month after ABN had first suggested it be considered.228 Mr Garton’s 

evidence is that: 

“In stock market terms the announcement was extremely serious and 
demonstrated the severe financial difficulties of EHR.  The effect of the 
announcement on 30 June 2006 was an immediate and significant fall in 
EHR’s share price.”229 
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269. The effect of the announcement on the share price is graphically illustrated in 

the material presented by Hoare Govett to the EHR board meeting on 17 July 

2006.230 

 

270. The Bank was not informed that the announcement had been made until the 

afternoon of the same day.231  The evidence of Fraser Kelly is that as a matter 

of professional etiquette he would have expected to be told of it 

immediately.232 

 

271. These are not matters which are alleged as distinct matters of unfitness; 

nevertheless they are highly material to demonstrating the manner in which 

matters were (unsatisfactorily) conducted within the Group. 

 

272. The Secretary of State’s case, in summary, is that each of the directors of EHR 

(and each of the directors of FFG), caused or permitted EHR and/or FFG, as 

the case may be, to trade at the unreasonable risk of creditors, including, 

without limitation, Savers in the period April to June 2006.  In broad terms 

each was under a duty to monitor and control the lending by FFG to EHR and 

EHR’s ability, including prospective ability, to repay it, and/or to take 

adequate steps to address the risk of non-payment and each of them failed 

to do so adequately or at all.  

 

273. The Defendants have, generally, denied the Secretary of State’s case, saying 

that the directors reasonably considered that it was (and in fact it was) in the 

interest of creditors that trading should continue and, in effect that it was 

both reasonable to pursue the relevant options and to do so in the manner 

(including matters of timing) in which they were pursued.  
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274. In addition Sir Clive and Messrs Johns, Munn and Gilodi-Johnson have said, in 

summary, that at all times they sought and were provided with and 

considered information from senior management on the course and conduct 

of the various refinancing options under discussion, and that they were 

entitled to rely on senior management’s efforts in this regard and reasonably 

did so. 

 

275. Whilst various funding options were from time to time under consideration 

and might have resolved the problem, too little was done too late; and too 

little weight was given to the fact that there was a very serious risk, which 

was or should have been obvious to all involved at the time, that none of the 

various funding options would be carried into effect, either at all or in time.  

 

Mezzanine finance  

276. After the adverse advice as to the prospects of a rights issue was received 

from ABN on 21 June (as to which see ¶253 above), the rights issue remained 

formally on the table until its suspension on 13 July233 and its eventual 

abandonment on 17 July.234 

 

277. In the meantime, the focus turned to the search for mezzanine finance. For a 

short period, Goldman Sachs expressed interest and were granted a two-

week period of exclusivity from 26 July.  However, the due diligence report 

produced by KPMG for Goldman Sachs in early August was (in Mr Rollason’s 

own words) “very bearish”.235   

 

278. By 14 August, when a conference call took place between Goldman Sachs, 

HBOS, ABN and EHR (EHR being represented by Messrs Rollason and Fowler) 

it was clear that Goldman Sachs was not prepared to offer mezzanine 

finance, and that any offer (whether or not it included the sale to Goldman 
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Sachs of IWOOT and Kitbag, which was one of the options put forward) would 

be on the basis of the Bank having to give up security by conceding to 

superseniority.236  

 

279. Mr Fowler acknowledged to Alan Flitcroft of Ernst & Young on 14 August that 

it was “unlikely” HBOS would be prepared to subordinate its position to 

Goldman Sachs.237  The Bank’s internal reaction was that the proposal was a 

“non-starter”238, and its rejection was formally communicated by the Bank in 

a meeting with PwC, ABN and Messrs Rollason and Fowler on 17 August.239  

The EHR board minute of 21 August records that the Bank’s rejection of the 

offer was “not surprising”.240 Indeed, the Bank had for a long time made its 

unwillingness to concede security or priority on its debt very clear, that 

position being relayed to Mr Rollason by PwC on 30 June immediately after 

the market announcement the same day.241   

 

280. Subsequently Goldman Sachs offered HBOS 80p in the £1 for its debt242 

(again unattractive to the Bank) but there was no prospect of an offer on a 

subordinated basis and they finally withdrew on 1 September.243 

 

281. Other investors were approached between June and August but either 

quickly declined to become involved or made offers which were bound to be 

unacceptable.  An example of this was Deutsche Bank’s indication on 28 July 

that (whilst it was withdrawing its primary interest in providing mezzanine 

investment) as a “Plan B”, if Goldman Sachs were to pull out, it might be 

prepared to do a deal involving the purchase of the Bank’s debt at a 20-30% 
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discount.244  This came despite Deutsche Bank apparently having been told by 

Messrs Rollason and Fowler on 19 July that any discount was likely to be 

unacceptable to the Bank. 245  Peter Ogilvy of HBOS reverted to Deutsche 

Bank on 31 July observing that a key element of the proposal was a sale of 

the Bank’s debt at a discount and saying:- 

 “this is not something which I consider necessary or appropriate...I 
thought it helpful for you to have clarity on the Bank’s position in this 
regard.”246 

 

282. Although there were further talks with Deutsche Bank, it had formally pulled 

out of the running by 30 August.247  Notwithstanding the efforts of ABN’s 

global debt restructuring division, nothing of lasting promise emerged from 

the search for a debt-based solution to the Group’s funding crisis.  As Frazer 

Kelly of HBOS summarised the position to Mr Rollason: 

“...ABN’s trawling of the secondary debt market failed to net any serious 
bid that would have come close to maintaining the Bank’s debt 
whole...”.248 

 

283. As before, each of Mr Rollason and Mr Fowler was actively involved in 

relevant discussions and fully aware of the position at any given time.  Given 

the frequency of EHR board meetings in July and August 2006 (three 

meetings taking place in each of those months) the non-executive directors 

had ample opportunity to inform themselves as to the developing situation, 

and indeed they do not appear to contend otherwise.  

 

284. The Secretary of State’s criticism of each of the Defendants in the period 

following the collapse of Choice in January 2006, and the signing of FFG’s 

contract with Grass Roots and identification of the projected 2006-2007 

Group funding gap (both in early April 2006), turns on:- 
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284.1. the failure to explore funding options earlier and with greater 

urgency, and  

284.2. the failure to several options in parallel in this period against a 

background of ever-increasing deposits coming in from Savers. 

 

285. Even if in an ideal world a rights issue would be explored in isolation and with 

the luxury of time, the Companies were not in an ideal world and did not 

have the luxury of time.  As Mr Farrow has said in his evidence, the very 

nature of the task of finding suitable finance was time-sensitive.  With clear 

evidence of a funding crisis due to arise in October 2006, and with a business 

model which meant that not only could the peak outgoings to suppliers not 

be postponed but also that Savers’ deposits would be growing inexorably by 

the week, the directors should have caused the Companies to pursue an 

urgent solution by whatever means possible.   

 

Late August 2006 onwards: share suspension and attempted disposal packages 

286. By the latter half of August 2006 the Bank was considering a deal with Findel 

(involving a sale of EHR’s investments out of administrative receivership, and 

the liquidation of FFG).  Findel had, since July, expressed some interest in 

purchasing (variously) all or part of the Group; its interest was referred to in 

the EHR board minute of 25 July 2006,249 and reported by Mr Rollason to PwC 

be attractive to the Johnson family “because it would do something for equity 

and provide ongoing employment for Nicholas [Gilodi-]Johnson”.250 

 

287. However, by the time Findel was ready to discuss potential terms in the latter 

part of August, it had indicated that any equity element of any offer would be 

nominal.251  Mr Gilodi-Johnson and Mr Johns told the EHR board that they 
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believed that a Findel deal should nevertheless be progressed,252 but Mr 

Rollason’s view was that an approach ought to be made to Park.253 

 

288. Following the initial contacts, exploration of the Findel interest seems to have 

been left almost entirely to the Bank with little involvement from the Group.  

Although the EHR board was told on 21 August,254 and the FFG board was 

told on 22 August,255 that Findel was to meet with HBOS on the evening of 22 

August to discuss an offer by Findel for the business, there was nobody 

present from the Group at the meeting. The offer made by Findel was based 

on a proposal that the Bank release its security on and return £20m of funds 

received as Farepak Savers’ deposits.256   

 

289. The Bank had not at any stage of the work-out process been prepared to 

increase its exposure to EHR, and rejected Findel’s proposal on 23 August.257 

Mr Gilodi-Johnson reported to Mr Johns and the other Johnson family 

trustees that “[u]nfortunately Findel’s offer was described by the bank as 

derisory”.258 

 

290. It seems also that the Group at no time itself to have developed (or 

monitored the development of) an insolvent back-up plan, but left that to the 

Bank, with news of proposals filtering back to the directors in a disorganised 

manner.  On 25 August Mr Gilodi-Johnson emailed Mr Johns and the other 

Johnson family trustees saying “I have just spoken to [Deutsche Bank]. I am 

appalled to discover that [Mr Rollason] has been discussing a pre-packed 

insolvency with them and HBOS such that [Farepak] is put into insolvency and 

[Deutsche Bank] buy [EHR], Kitbag and IWOOT for £30m...”.259 

                                                 
252

 EHR board minute 21 August 2006 [C1/15/128]. 
253

 Rollason 1
st

 ¶¶504-505 [AFFS4/2/106]. 
254

 EHR board minute 21 August 2006 [C1/15/127]. 
255

 FFG board minute 22 August 2006 [C2/10/116]. 
256

 Meeting note 22 August 2006 [CHRON17/9/340]. 
257

 Kelly email 23 August 2006 [CHRON18/1/81]. 
258

 Gilodi-Johnson email, 23 August 2006 [CHRON18/1/115]. 
259

 [CHRON18/3/281]. 



-96- 
 

 

291. In the meantime the Group was attempting to put forward solvent solutions 

based upon the disposal of assets in the Group.  On 23 August 2006 a market 

announcement was made as to the suspension of EHR’s shares, necessitated 

by the failure to raise funding260 and the consequential inability of EHR’s 

auditors to sign off its April 2006 accounts on the going concern basis.261 

 

292. At this time the Group was investing a great deal of hope in a possible deal 

with Park.  At the meeting of the FFG board on 25 August it was resolved that 

Farepak’s current trading arrangements should be maintained until the 

outcome of the Park discussions was known.262  The package being put 

together by Park in late August to acquire the Farepak business involved 

three key elements which can be summarised as follows: 

292.1. Provision of multi-retailer redemption vouchers on deferred payment 

terms; 

292.2. Injection of cash by shareholders; and 

292.3. Phased asset disposals. 

 

293. However, the proposal was unattractive to the Bank, which on 30 August 

indicated that it was not prepared to agree to the retention by the Group (for 

ongoing funding) of a significant proportion of the proceeds of asset disposals 

and was concerned that the timing and values achievable in the disposals was 

conjectural.  The Bank indicated that further funding of at least £9-10m was 

required to keep peak borrowing requirements (before any asset sales) to 

below £40m.  In addition, the Bank was not attracted by EHR’s proposal to 

write to FFG customers seeking their agreement not to press for 

repayment.263 
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294. By this time, it appears the Group was struggling to pay debts as they fell 

due, with Julian Davies asking RBS on 30 August to withhold a payment to 

Ernst & Young in order that enough funds were in place to meet KUK’s “really 

urgent” payment to HM Customs & Excise.  The request came slightly too 

late, the Ernst & Young payment already having been released, but there is 

no indication of consent from Ernst & Young having been obtained to the 

apparent intended delay to their payment.264 Later the same day, HBOS 

confirmed its reduction of the Group’s facility to £35 million.265 

 

295. The Secretary of State’s case, in summary, is that each of the directors of EHR 

(and each of the directors of FFG), caused or permitted EHR and/or FFG, as 

the case may be, to trade at the unreasonable risk of creditors, including 

FFG’s Savers, in July and August 2006.  In broad terms each was under a duty 

to monitor and control the lending by FFG to EHR and EHR’s ability, including 

prospective ability, to repay it, and/or to take adequate steps to address the 

risk of non-payment and each of them failed to do so adequately or at all.  

 

296. The Defendants have, generally, denied that their conduct during this period 

is to be criticised, saying that the directors reasonably considered that it was 

(and in fact it was) in the interest of creditors that trading should continue. 

 

297. In addition Sir Clive and Messrs Gillis, Gilodi-Johnson, Johns and Munn have 

said (in summary) that they at all times sought and were provided with and 

considered information from senior management (i.e. Mr Fowler and Mr 

Rollason) on the course and conduct of the various refinancing options under 

discussion, and that they were entitled to rely on senior management’s 

efforts in this regard and reasonably did so. 
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298. During September, Savers’ Funds were flowing into the Group at the rate of 

about £1 million per week.266  The only options being pursued were variants 

of the Park proposal promulgated by EHR; these proposals were complicated 

and depended on a number of contingencies.   

 

299. As at 1 September it was reported by Mr Fowler to the FFG board that Park 

proposed to acquire FFG for £6 million and lend the extra £13 million that 

had been identified as necessary to make the plan work, in exchange for 50% 

of the EHR share capital.267   

 

300. However, the following day it emerged at a further FFG board meeting that 

Park was not able to make such an offer, and could only offer a loan of £3m 

through to August 2007.268   An alternative funding route was explored using 

a combination of the Johnson family and a conversion of IWOOT vendor 

notes into equity.  The proposal also involved the sale of Kitbag and there 

was then negotiation over the extent to which the proceeds should be caught 

by the Bank charge and how far they could be utilised in the businesses.  

Between 7 September and 22 September the proposal was investigated on 

the Bank’s behalf.   

 

301. PwC advised the Bank that the main concerns were underperformance by 

Kleeneze (which had in fact been the position for some time); the risk that 

Park might be unable to complete the acquisition of FFG; and the possibility 

that Kitbag might not be successfully sold for £15 million in February 2007.  

The Bank rejected the proposal on 25 September.  In particular it was not 

prepared to release any proceeds from the disposal of Kitbag, had serious 

concerns about the record of trading under-performance at Kleeneze, 

uncertainty as to the value of Kitbag and concerns about the lack of any 

significant headroom in the proposed Bank facility going forward.   
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302. The Bank indicated at least a further £5 million would need to be found, and 

was told this was unlikely to be possible. However, the board of FFG was told 

on 27 September that a further approach would be made to existing 

investors in the Group and on that basis the FFG board decided to continue 

trading and accepting Savers’ deposits.269  

 

303. The board of FFG met on a number of occasions during September and on 

each occasion decided it was appropriate to continue trading and accepting 

Savers’ Funds.  However, during this period Park was frustrated both by the 

failure of the Bank to come back with comments on the proposals and by 

what Mr Houghton describes as “the failure of the EHR/Farepak directors to 

come back or to progress matters further during the remainder of September 

and October 2006”.270 

 

304. In the early part of October EHR sought to procure further investments of 

funds but in vain.  The extra funds that might be available did not meet even 

the £5 million figure the Bank had indicated as being necessary.  The Bank 

reconsidered the position over a number of days but finally rejected the last 

proposal on 10 October.  HBOS informed the Group that it was no longer 

prepared to support the Group and that PwC had been instructed to 

complete a sale of parts of the business to Findel.  

  

305. On 11 October 2006, the board of FFG decided that it was inappropriate to 

continue taking deposits unless a trust account was agreed to.271 Such an 

account was agreed to by HBOS with effect from the morning of 11 October. 
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306. On 13 October 2006 EHR and ten of its subsidiaries entered administrative 

receivership, and FFG and two other Group subsidiaries entered 

administration. 

 

Continuing accretion to Savers’ funds up to the brink of insolvency 

307. Right up until the Companies were on the brink of entering insolvency, 

Savers’ funds were still being collected. Although in the latter stages, on 7 

September,272 a request was made to the Bank to ring-fence those funds, 

when the Bank refused the request on 8 September273 FFG simply carried on 

trading.  As set out in Burns 1st ¶989,274 in the week ending 8 October 2006 

(the last full week of trading), FFG took in over £2m of Savers’ funds. 

 

308. The Secretary of State’s case, in summary, is that each of the directors of EHR 

(and each of the directors of FFG), caused or permitted EHR and/or FFG, as 

the case may be, to trade at the unreasonable risk of creditors, including, 

without limitation, Savers in September and October 2006.  In broad terms 

each was under a duty to monitor and control the lending by FFG to EHR and 

EHR’s ability, including prospective ability, to repay it, and/or to take 

adequate steps to address the risk of non-payment and each of them failed 

to do so adequately or at all.  

 

309. The Defendants have, generally, denied that their conduct during this period 

is the subject of justifiable criticism, saying that the directors reasonably 

considered that it was (and in fact it was) in the interest of creditors that 

trading should continue.  

 

310. In addition, Sir Clive and Messrs Gillis, Gilodi-Johnson, Johns and Munn have 

said that each of them at all times sought and was provided with and 
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considered information from senior management on the course and conduct 

of the various refinancing options under discussion, and that they were 

entitled to rely on senior management’s efforts in this regard and reasonably 

did so. 

 

311. These matters will be explored at trial. 

 

PROFESSIONAL ADVICE 

312. Only after ABN had given adverse advice on the rights issue, and EHR had 

issued a market announcement on 30 June, was any professional advice 

taken as to insolvency.  As referred to at paragraph 225 above, a draft note of 

advice (directed at FFG’s position, and drawing attention to directors’ duties) 

was provided by Macfarlanes to Messrs Rollason and Fowler on 7 July.  The 

advice was provided in its final form on 17 July, though the substance of such 

advice was apparently not considered by the FFG Board until 24 July.  

 

313. On 17 July Mr Gillis and Sir Clive Thompson apparently took a positive 

decision that EHR did not require insolvency advice275 (a decision endorsed 

and reaffirmed by the two of them and also Mr Johns and Mr Munn on 25 

July276), but the EHR Board did decide on 7 August that Macfarlanes should 

be invited to its next board meeting (on 21 August) to advise.   

 

314. On 24 July the FFG board considered a trust account for Savers’ funds or the 

cessation of the sweep, but decided both would jeopardise Group funding 

and hence affect FFG’s ability to trade on.  The minutes of the meeting 

contain no record of any further option being considered such as the cesser 

of trading, administration or further advice from an insolvency practitioner. 
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315. On 17 August, immediately following a meeting with HBOS at which the Bank 

(among other things) confirmed that it would not lend extra funds,277 Messrs 

Rollason and Fowler attended a meeting with Macfarlanes.  Mr Rollason told 

Macfarlanes that FFG still had a real prospect of avoiding insolvent 

liquidation having been assured by EHR that EHR would continue to fund it.  

EHR was in turn (it was said) dependent on funding from HBOS, but despite 

HBOS having indicated a wish for FFG to be placed by its directors in formal 

insolvency, Mr Rollason’s view as communicated to Macfarlanes was that 

HBOS had no appetite for initiating insolvency procedures itself in relation to 

either of the Companies and that it would continue to make facilities 

available for the present.  He said also that there remained a real prospect of 

a sale of the Group.  Macfarlanes advised on the basis of the facts presented 

to them that there was no present need to suspend the shares, nor was there 

anything to announce.278 

 

316. Later on the same day, 17 August, Messrs Rollason and Fowler met with Ernst 

& Young (including members of the firm’s Corporate Recovery team) to 

outline the latest position.279  Although there appears to have been 

consideration of practical matters, there is no evidence that insolvency 

advice was then provided; indeed the note produced as a result and sent to 

Mr Fowler on 20 August was expressly not advice to him or to the board(s).280 

 

317. Various discussions took place on 25 August, summarised by Simon Beale of 

Macfarlanes in an email that evening to Mr Fowler (and copied to Mr 

Rollason and Mr Gilodi-Johnson) advising the directors of FFG among other 

things that: 
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 “as advised elsewhere, if no acceptable deal with Park can be concluded, 

it appears, unless further options come forward, that Farepak is likely to 

need to cease taking agents’ money and may need to place itself into 

formal insolvency”.   

 

The email went on to suggest that the FFG directors might be well-advised to 

“do some advance contingency planning” unless they were extremely 

optimistic about the deal with Park succeeding.281 

 

318. Mr Gillis described the advice received generally from Macfarlanes as having 

been straightforward (and indeed recalled that it had been said to be 

“boilerplate” advice).282  This seems to be an appropriate description; for the 

most part the advice given by Macfarlanes from time to time seems simply to 

have set out the law, without going on to advise whether on the facts it was 

appropriate to continue trading.  Some of the later advice seems to step over 

that line, but in context of the other advice given the proper inference is that 

Macfarlanes were not in possession of all relevant facts and were relying on 

the directors to make their own judgments on the facts. 

 

319. BDO Stoy Hayward were brought in at the very end of August 2006 to work 

alongside PwC in respect of the FFG pre-pack administration should the 

Findel deal go through.283  They had not been advising the Companies 

generally.  

 

320. It appears that on 1 September Mr Fowler had a conversation with Stephen 

Harris of Ernst & Young during which he asked for general guidance as to the 

steps that the directors of FFG should take if they formed the conclusion that 

there was no reasonable prospect that FFG would avoid going into insolvent 

liquidation.  In a follow-up email of the same date Mr Harris gave a bullet-
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point list of “practical and non-exhaustive guidelines to provide a framework 

for further decision making”.284   

 

321. Generally, as to professional advice, although it is right to say that advisers 

were consulted on various issues from time to time, overall strategic advice 

was never properly taken.  Such advice as was taken was not such as to 

undermine the Secretary of State’s criticisms of the Defendants’ conduct. 

 

 

Malcolm Davis-White QC 
Anna Markham 

Donald Lilly 
 

30 April 2012 
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